
286-VOL. VI., N. S.] LA W JO U RN AL. [November, 1870

DEG;REES 0F NEGLIGENCE.

gence are to be rccognized, they must be re-
d tced to some legal definition; and the courts
ought not to leave juries to determine the
naked question whether a party bas or bas
nat been guilty of "gross negligence," any
more than they would leave a jury to deter-
mine wbether an ouster has been committed,
or. whetber a base fee exists, or any other
question con taining a technical legal phrase.
Tiie court should determine, as a question of
law, whetber the defendant was bound to
exercise great or slight care, and should be
prepared to instruct the jury as to wbat cir-
cunîstances would constitute sufficient care on
the part of the defendant. Phrases having a
t echnical meaning in law should neyer be left
to a jury without full explanation.

The distinctions between degrees of care
Rlld negligence bas been recognized in so many
cases, both before and since the decisions and
dicta whicb we bave mentioned above, that
wc shall fot îiretend to state more than a few
of tbem. ihus for example it has been uni-
fornily held that a plaintiff is not debarred
from recovering, by reason of bis contributory
negligence, unless be bas fniled to take ordi-
riary care for bis own protection, and that his
failure to use great or unusual care, in other
words, his slight negligence, would not affect
bis riglit to recover.*

And it is an established rule in Illinois, and
,;,rne other States, that a plaintifl, who bas
been guilty of only slight or ordinary negli-
gence, that is, of the want of ordinary care
only. cati recover notwitbstanding this,' if the
defendant bas been guilty of gross negligence.t

The necessity of distinguishing between the
k!nds of care which must be taken by various
persons, under different circumstances, is also
fully recognized in numerous cases, of wbich
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525) is the latest type.* In tbat case the
plaintifl"s intestines were injured. by reason of
the omission of the defendant to take precau-
tions against tbe sudden starting of a train of
cars, to which no locomotive was attached,
but wbich a violent gale blew along tbe track.
The plaintiff was at the time crossing the
track, witbout any lawful authority, but by
virtue of a bare license, which was implied
from the fact of the company neyer having
made any objection to persons crossing at that
point. If be bad been a passenger on bis way
to the cars, an entirely different question
would bave been presented, as was conceded
by the court. But, being a bare licensee, the
court held that the railway company owed
him no duty, and was not in fault for oînitting
to keep watch of the cars, or to bave them
fastened up. Earl, C. J., was inclincd to
follow the opinion of Baron Bramwell, wbo,
in sSouthcote v. Stanley, (1 H. & N. 247), held
that a mere visitor could recover only for some
act of positive migfeasance, and not for any
nonfeasance, or simple omission to act. Upon
this point the Court of Appeals did not pass;
and neither of these cases is a direct judicial
autbority for the proposition. It baving been
'suggested tbat a person inviting another upon
l iland ougbt to be hiable for gross negligence,
or, if the phrase is preferred, for a failure to
use even sligbt care for the guest's protection,
it bas been answered that this would ho in
effect leaving the whole question to the jury,
and would amnount to an abdication by the
court of its proper province, inasmuch as if
the defendant were a corporation the jury
would assuredly find a verdict for the plain-
tiff. But to tbis we reply, that it ougbt not to
be left to a jury to determine simply wbetber
the defendant bas been guilty of gross negli-
gence or not, but that the plaintiff must point
out the particular act wbich the defendant
ought to bave done, or which be erred ini
doing. The court sbould instruct the jury
wbether thse defendant was bound to, do or not
to, do this speciflo act, and the jury should
determine simply wbetber the defendant did
or did not do it. That the rule laid down by
Baron Bramwell is an unsatisfactory one, cati,
we think, be shown by a very simple illustra-
tion. If a man should invite a friend to visit
hins by night, knowing and concealing the fact
that a deep ditch lay between the highway and
tbe bouse, the only bridge over wbich was à
single plank, which might more eaaily l>e mi!S'
sed than found, no one would question big
liability for an injury suffered by the persotl
thus invited, if the latter should faîl into thO
ditch in the darkness. This would no doubt

b. considered an act of fraud. But, supposi1g
that the person thus giving an invitation sin"
ply failed to, mention the fact, and bad 00
fraudulent intent whatever, can it be seriouSIf
clairned that ho would therefore be exeumPt

See also Haunseli v. Smyith, 7 C. B. (N. a.) 731; ue
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