
CAMPBELL v. DOUGLAS.

thereof. arising out of the transaction ealled "an exehiange oflands:" -Norton on Deeds, 2nd ed., pp. 201, 205; Rex v. Iiihabi-
tante of Liangunnor (1831), 2 B. & Ad. 616.

Upon theý oral evidence admittcd, it wvas elear that the (1,ed
waa imade to the appellant flot as a purehaser, but as the oie
of the respondent, and thut the miortgages were, by virtue of tlic
eontraet between Power, the real owner of the land, and the ru-iipondent, to be assu!ncd by P'ower as part of the eonsideration
for th(, exchange of lands owned by the respolident. This salis.fied the terrns of the deed and was flot eontradietory of it. There

was oean by the appellant, to pay these mrgesiior to
indeiinify the respondent against them ; but thie respondent
stoold uponi the decd as eoiitainiiig a eoit vet wifh the alc ppellant
that the latter would "assume. pay, anidshag' thle said
mnort gagi-es. This ivas not the truc effeet of theagelmt -
ferre-d to aniid of the deed in question as explaied therebv.

Iii the absence of an express agreemnent, any ]îiabilit 'v wouid
primaiî fatde be upon an equitable obligation iin f rom the
relaîtionipi of vendor and purehaser-a posNifionr whï s liot

eatalised ere.
The vases of Corb ' v. Gray (1887), 15 (>.1. 1, and Walker v.

D)ifekson (1892), 20 A.R. 96, are flot in confliet with Sînail v.
Thompson (1897), 28 S.C.P.. 219.

The eialeobligation of the pur-eha:ser to indenif 'v the.
vendor arises only when the purehaser is ictually oin, iiiac
this is niot a case in whieh the fraune of the deed preeludfes ther-eeeption of evidence to eontradiet the consideratioii as ex 1rieýsed
therein.

The, appeal shonld be allowed with eosts and the actioni dis-
znisedl with cosîs.

MERDIT, (.J.O., axid (iARROW and MACi.AnEN, LLJ. eon-
£I3rrüd.

MA~,J.A., disseuted, for I'easons stated in \%rit ilg.

A pprri! alloued.


