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by the defendant city corporation, and was being op)erated
by their men under tlie direction of the officers of the defen-
dant I)omiînion Construction ami Paving Co.

The-cause wvas at issue hefore the 8th Ortober, 1902, on
which day flic plaintiff served a jury noticu.

On the 18t1h I)eenber, 1903, the dlefundants înovedl to
strike out the jury niotice as being irregular under sec. 104
of the Judicature Act.

WV. C. Chisholîn, for the defendant city corporation, and
J. E. Joues, for defendant conîpany, reliedl on ('lenuenis v.
Town of Berlin, anîte 1115, and cases there cited.

C. Nasinith, for plaintiWf
TuE, MASTEI.-Tiîe sole question is, duesq 1lintiff nue for

injuries sustained through tion-repair of the (-str,,et? 1 thilnk
the question must be answered ini the ngivfor the fol-
lowîing reasons:

If the present case fails within tlie section, tlwntit ifus
extend to every accident happening on the str(eets or-I r'o;ads
of a ununicipality withi whiclî their serv ants are i any %way
concerned. . . .[Reference tu Ilesketh v. C'ity of Tlor-
onto, 25 A. R. 449.]

Su far as I can sc, this case in not different from tlint of
any other person negligently using a dangerous ve-hice .. ,
riding a bicycle or driving an automiobile at an ecsierh
of speed....

In otiier words, if tlîe benetit of sec. 104 is invoked, theii
the "causa causatîs," mnust he the state of the lîighway(3, as' in1
Clemens v. Town of Berlin and cases cited. llere it is cieariy
not se. The condition of the highway was tiot ini any way
the cause of the accident. It nwas the algdinrprandi
negligent use of it by the servants of the cit(Y corporation anti
the coînpany who were operating the roiler...

In Cierucus v. Town of Berlin the ruiler was luft on ic
highway, as alleged, whien no longer required for use Jere
it in negligen t mnagement or the steani ruiler i tself 1 liich
is said to have injured plaintiffE It is just the saine Iin-
ciplo as if the inachine ini question iiadt been in a yard off the
street and had been inaking terrifying1( noises %Vh1î.1 calued
the runaway in Yonge street tiiat i's said toi 1ave injuilredi
plaintifi.

The servants of the muîîiality are entitled to the saniel(
use of the streets as the rest of the public, with precisely tUie
saune duties and liabilities. If by their neglieue injury is


