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fiole No. 3, that the hole in question was deliberately, or at
all events, intentioneiy, charged by someone. There was
only one person who had the right to do this. This was
Gaizarino, the foreman, who came upon the works that morn-
ing, and who was exprcss]y and distinctly put in superin-
tendence of the works being carried on, and particularly of
the bla.ting operations, and which included as incident
thereto drîilling, plugging, cleaning out, loftding, covering,
and firing. The defendant put the plaintiff! undlet the
charge of the foreman as his assistant. Hée assiisted in ex-
ploding the first and second holes, and the foreman then set
him at work cleaning out the third hole and watched him for
at least part of the time he worked at this. The defendant
camne along and assisted the plaintiff in this work, and had
only temporarily stepped aside to look for or speak to the
foreman in possession of the dynamite, andl 8wears that no
one else at the works that morning had dynamite.

Rie further says upon the undisputed facts and circum-
stances given in the evidence in this case, "I 1 am not pre-
pared to aceept Galzarino's statement that hie did not put
dynamite in1 the hole in question, although it is possible that
hoe is saying what lie believes to be truc, but on the con-
trary, 1 think, tlat the only reasona-ble conclusion to bie
reaehed is, and I find it as a fact, that Frank Gaizarino did
place dynamite in hle No. 3."

This we think the only proper inference to draw upon
the evidence, and that doing so, we have the simple case of
the foreman Itimseif, partially filling the hole No. 3, and
giving no) warning that the samne was oniy partially fihled or
oontained dynamite; and having forgotten the tact, set the
plaintiff to work to dlean*out the hole, from which work, and
whuie so, doing, the accident occurred.

It seems to us the ciearest kind of a cam against the de-
fendant.. It was negligence of the grossest kind by a person
having superintendence within the ineaning of the Act. The
case also clearly fals within sub-sec. 3 of sec. 3 of the Act,
as the plaintif! had been expressly told to obey the orders of
the foreman, at whose instance hie did the work. Oqborne v.
Jazckson, il' Q. B. D. 619; Cox v. Hamilton Sewer Pipe
Vo., 14 0. IL 300. In Kearney v. Niehols, 76 L. T. J. 63,
it wag held that it is not necessary that such superintendence
fihould bie exerciîsed directly over the workman injured or
that the workmnan should bie acting under the immediate ordera
of 8uch superintendenre. It is enough if the superintendent


