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ARMOTR v. TOWN OF P>ETERBORIOUGHI.

Jury Notice-Siriking out-Aethoui agaînst Jniia o

poratiaii-Noit-repair of Street.

Action to recover damnages for injury alicged to hiave Ixý
caused by improper construction of a sidewalk.

Motion by defendants to strike ont jury notice ucnder s
104, 0. J. A.

Grayson Smith, for defendants.

C. W. Kerr, for plaintiff.

THE MASTER -The 6th and 7th paragraphis or the stat
ment of claini ailege that "the accident to thie plaintifr 'w
eaused by the negligent construction of the said paveer
which, is buit on an incline, ani is made with an excceeding
sxnooth granite finish, at ail times dangerous to pedestriar
and thc said pavement when ioist is rendered( even In(
dangerous than when dry througlb the fanlty, inîprop()Jer, al
negligent construction thereof. Thbis pavement ias b
well-known and notorions at the place in question 1y «
of the negligent, improper, and faulty construction there<
and the exceeding smoothness of the surface thereof, antd
reason of the fact thati the said pavement is bulIt uo
incline, wbich, wouid cail for tlie ordinary rougli finish w,ýhi
it iseustornary and prudent and usuiai to build und1(er ";4
conditions."

The question is, does not titis ailege nionfea>4nce si l
the action is for an injury " sustained through nion-repair ?

This was considered in the cases of Cleiinens v.Toivi
Berlin, 7 O. L. R. 33, 2 O. W. Bl. 1115, 3 0. W. R1. 73, al
Kirk v. City of Toronto, 7 0. L. R. 36, 2 0. W. R
where ail the cases are eited.

The present action i based on the aiicged "neg-ligent,, il
proper, and dlefective construct ion " of the sîdewaik it8self.

As pointed out by Street, J., ini Barber v. Toronto
W. Co., 17 P. R. 293, the cases upon non-repair and
struetion have rxi into one another a good deal.>'

It xnay not at first sigltt be easy to reconcile siuch a case
Dickson v. Township of Hlaldimand, 3 0. W. R1. 969, wi
Ruffiwan v. Township of Bayhami, 2C) A. 'R. 514, as the eff


