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it Is eetsblished as a general rule that, when an article in made under a secret
process, or when the manufacture of it is pro+kctcd by a patent, the manu-
facturer or patentee cannot, by nay menn, entitlc hinmlof te b, monopoly ln
the use, after the seret prooer has been diseovured or the terrn of the patent
ham expired, of the name by whlch the manufactured article is exclusively
known whilst the secret ie undiaoovered, or the term of the patent le
unexpired."

Ariother valuable statqrnent may he found in the judgment of Parker, J.,
iii Burberrjs v. Cording & Co. Ltd. (1ffl), 28 R.P.C. 693, at p. 701: "«The
principles of iaw applicable to a case of this sort are wolU known. On the one
band, apart frorn the law as to trade marks, no one caui clain monopoly rights
in the use of a word or naine. On the other haud, no one le entitied by the
ue of auy word or naine, or indeed lu any other way, te represent hie goods a8
baing the goods of another te that other'e injury. If an injuniction be granted
restraining theuUse of a word or naine, it ie no doulot granted te proect
property, but the property, to proteet which it is granted, *e fnot property in
the world or name, but property ln the trade or goodwill which will be injured
by its use. If the use of a word or naine be restrained, it cani only be on the
grouud that such use involves a misrepreaentatioa, aud that such mierepre
sentation has injurod, or is calcalated to injure anoý .ier lu hie trade or business.
If no case of deception by méans of such misrepresentation can bo proved, it
ie sufficient, to prove the probability of such deception, aud the Court will
readily infer such probability if it bo shewn that the word or natue has becu
adopted with any intention to deceive. Iu the absence of such intention, the
degree otreadiness with which the Court wll infer the probability uf deeeption
must depend on the circuinetances of each particular case, including the
nature of the word or name, the use of whlch ie sought to be rest-ained. It ia
important for this purpose te rinsider whether the word or naine le prima
facie ln the nature of a fancy werd or name, or whether it le p7imndfacie dlescrip-
tive cf the article ln respect of which it ta used. It je also important for the
sanie purpose to coneider itu history, the nature of ite use by th-i person who
seeks the injunction, aud the exteut to which it le Gr has bcu urzd by others.
If the word or narne ie primad facie deacytiptive or be ln general use, the difficulty
of establishiug the probability of deception le greatly încreasod. Agp1n, if
the person who eeeks the injuniction hae net used the word or naine eimply for
the purpose of distînguishing hie ,--n goods froin the goods of others, but
primarfly for the purpose of denoting or describiug the particular kind of
article to which he has appleod it, and only eeceudarily, if at aIl, fir the purpoee
of diatinguishiug hie own gooris, it will ho more difficuit for hiri te establish the
probability of deception.

Iu another leading caue of Cellular (J of hing Co. Ltd. v Madion and Murray,
[ 1890] A.C. 328, Lord Davey said, at 343:-

"The other observation whicacoeurs te nie le thie; that where a'man
produces or inventa, if yeu pleut, a new article and attachee a desicriptive
naine te it--a name which, as the article bas net been preduced bof ore, lias,
of course, net been used lu connection with the artitle--and secures for him-
self eéther tho legal mnopoly or a monopoly in faret of the sale of that article
for a certain time, the evidence o! persone whe corne forward aud Bay that
thF naie in question suggoms te their minds sud ile asciated by thein with
the plaintiff'e goods alone is cf a very sieuder character, for the simple resson


