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it i8 egtablished as a general rule that, when an article is made under & secrat
proosss, or when the manufacture of it is protected by a patent, the manu-
facturer or patentee cannot, by any means, entitle himsell to » monopoly in
the use, after the secret procesa has been dizssovured or the term of the patent
has expired, of the name by which the manufactured artiole is exclusively
known whilst the secret is undiscovered, or the term of the patent is
unexpired.”

Another valuable statement may he fourd in the judgment of Parker, J.,
in Burberrys v. Cording & Co. Lid. (1909), 26 R.P.C. 693, at p. 701: “The
principles of law applicable to a case of this sort are well known. On the one
hand, apart from the law as to trade marks, no ons ean claim monopoly rights
in the use of a word or name. On the other hand, no one is entitled by the
use of any word or name, or indeed in any other way, to represent his goods as
being the goods of another to that other’s injury. If an injunction be granted
restraining the use of & word or name, it is no doubt granted to protect
property, but the property, to protect which it is granted, ‘s not property in
the world or name, but propsrty in the trade or goodwill which will be injured
by its use. If the use of & word or name be restrained, it can only be on the
grouud that such use iavolves a misrepresentation. and that such misrepre
sentation has injured, or is caleulated to injure anoer in his trade or business.
If no case of deception by means of such misrepresentation can be proved, it
is sufficient to prove the probability of such deception, and the Court will
readily infer such probability if it be shewn that the word or name has been
adopted with any intention to deceive. In the absence of such imtention, the
degree of readiness with which the Court will infsr the probability of deception
must depend on the circumstances of each particular case, including the
nature of the word or name, the use of which is sought to be rest-ained, It is
important for this purpose to consider whether the word or name is primé
facie in the nature of a faney werd or name, or whether it is primd facie deserip-
tive of the article in respect of which it is used. It is alse important for the
same purposs to consider its hiatory, the nature of its use by tha person who
soeks the injunction, and the extent to which it is or has been usad by others.
If the word or name is primd facie descriptive or be in general use, the difficully
of establishing the probability of deception is greatly increased. Agein, if
the person who seeks the injunction has not used the word or name simply for
the purpose of distinguishing his < vn goods from the goods of others, but
primarily for the purpose of denoting or describing the particular kind of
article to which he has applied it, and only sscondarily, if at all, for the purposes
of distinguishing his own goods, it will be more difficult for hira to establish the
probability of deception.

In another leading case of Cellular Clothing Ce. Ltd. v Maxton end Murray,
[1899) A.C. 326, Lord Davey eaid, at 343:—

“The other observation which occurs to me is this; that where a ‘'man
produces or invents, if you plense, o pew article and attaches s descriptive
name to it-—a name which, ag the article has not besn produced before, has,
of course, not been used in connection with the artivle—and sesures for him-
e}l either the legal monopoly or a monopoly in fact of the sale of that article
for a certain time, the evidence of persons who tome forward and say that
the name in question suggests to their minds and is associated by them with
the plaintiff’s goods alone is of & very slender character, for the simplo reason




