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.L.Cham.1 IN Rua BROWN AND WALLACE. [C. L. Chain.

CANADA REPORTS. Thse appeal came on to be huard at tise Sessione,
_______________ _____________ when thse Chairman, with thse consent of thse op-

pellant, but against the wisb of thse respondent,
ONTARIO. wbo contended tisat under the statute thse appeal

sbould be tried by bisa alonie, directed a jury ta
COMMON LAW CHAMBERS, bu sworn to try the appeal. The respondent

opened bis case, and then ofl'ered evidence to
IN1 RE1 BRIOWN AND WALLACE. asew that the witnesses upon whose uvidence in

the Police Court thse appellant was convicted had
(2kcpoded by REScRy O'iBna, Esq., Barrister-«t-Law.) left the Province, and lie proposed te read their

32 Vie. cap. 32, scs. 23, 36, (Ont.)-.Tavern License ÀÂc- depositions taken in thse Police Court as evidence
Trial by Judge wiout jury Depositios as evideare- in the trial ot thse appeal. The appullant object-
-Prohibition. ed that thse depositions in question were not

Muid, L. After ant appeal to thse Sessions from a conviction evidence, ibat tbe absence of thse witnusses fromn
of a magistratsefor selling liquor alter 7o'loek on Satur- thse country did net etitie thse prosecutor to
day eveniuig, ioder 32 Vie. cap. 31. sec. 23, is contirmed
a prohibition to the Sessions wili not bu granted. read tisux, and tisat thse witnesses tisunselves

Held, 2. That under the above seetion, it te irregular for sbould be calledý The learned Cisairman of thse
thjudige wbo tries thse case to cai a jury, or to r erev usosourldts betos h b
dejositions of witnesses as evidene, but this issin flotedteobetonad h b
ground. for a prohibition. sence of thse wîtnessus bieng proved, tiseir

[Chambers, January 5, 1872-GALT., J.] depositions weru adnsitted, and the conviction

Osier ohtained a summnons, ca lling ilpon ' Jhn was affirmed with cate.

Wallace, and George Duggan, Esq., the Chair- Tise sommons for prohibition was thon taken
man of tise Geoural Sessions of tise Peace for onut
the County of York, te sisew cause why a fIord, on hehaif of tise Cisairman of thse Sus-
writ of prohibition should flot bu ordered to issue sions aud of tlie respondent, sisewcd cause.
ont of ibis court to proisibit thse said Court of Prohibition is not the propur rumudy, and jus-
Guneral Sessions of tise Peuce froni furtiser pro- tiee bas been doue. Thu uffeet of a prohibition
cceding lu tise matter of lin appusi te t;le said woffld bu unfair, and put respondeuf lu a worse
court, wisuruin one Thomas Browu was appellant position tissu before lise appual. If the appullaut
and one John Wallace was respundeut, buing an bas any remedy if would ha by error.
appeal froxu a certain conviction madle by Alex- Tihe uffeet of a prohibition if allowed wonld bu
ander Macnabh, Esquire, Police Magistrale of tise saine aï a certiorari, the right to which is
tise sald City of Toronto, againut thse said Tisomas takun asvay : 33 Vie. cap, '-7, sec. 2 (Can.)
B3rown, on the twenty-tisird day of Noveilibur, Tise appeillant cannot take tise objection that
1871, for tisat bu thu said Tisomas Brown otn tise case was tried by a jury, as tise jury waa
November llts, 1871, sold intoxicating liquors callecl at bis instauce, and if bu can, it inîy bc said
after sevuni o'clouk in tise evening of that day, tisaf the case wa2 tried by tise jedge if bue accepta
and whicb said appual came on tu be tried at thu tiseir findiug and mak"s it bis own judgmeut.
said Sessions on Duceniber Idîli, 1871, and was But wu say tisat 32 Vie. csp. 82, sec. 36 (Ont ) is
di8missed, and tise said conviction affirmed witb overridden by 32-333 Vie. cspý 31 (Cao ) as
costs-on tise grounds : -ameuded by 83 Vie cap 27 (Cati ), wvhich goern

Ist. That lthe said appeal was triud by a jury lu the neatter of this appeal.
wise weru called and sworn upon tise muaiter of Osier 'Supporfed the summnons.
tise said appeal, and not by tise said Cisairman of
thse said SessîonA, as ruquired by tise Statuts lu Tise Sessions have exceced their jurisdictioe
tisat behaîf ; tn trying tise case before ajary. Thse statute is

2nd. That tise respondunt gave ne evidence lu express and positive l i1ts ferma, "shall bu triud
support ofthu said conviction, and tisat the Ieare- by the Chairînan withont a jury ;"sec. 36, cap.
ed Cisairruan of tise said Sessions allowed the 82, 82 Vie., Ont , aud tise appellant, is not estop-
reapoudent te read ta tise said jury tise deposi- ped froni objecting te thse jurisdiction by isavirg

fions of tise witnessus for tise presecution taken consented te tise jury being swern : Srauth v.

ini tise Police Court on tise hearing of tise iuform- Rscoîey. 12 Uý C. Q B 66; Yates v. I almprý 6 D.
atien, inIstead of giving tise vive e'oce tustimony & L.* 283 ; 1 T. R. 5.52 ; 2 Just. 602, 607.*
of tise said witnessea thunisulves. Prohibition lies froxu tise Quuen's Buncis tu tise

Srd. That tise said conviction was affirmed Sessions: Reg. v. Ilerferd, 3 E. & E 115,
witisent uvidence, and tise said Sessions exceededl If infurior court assume a greater or ailier
fiseir j urisdiction lu so doisg. jurisdiction tissu tisai sJlowed by lait, or refuse

Tise facta cf tise case niaterial f0 tise applica- te allow an aet of Parliament, Superior Courts
tien are tise following : will coutrol tisex by prohibition : Bac. Alir.

Tise applicant Brown isad beun convicted lu Title Prohibition, C. p. 568 ; Ib. prohibition,
tise Police Court of tise City of Toronto, uipon tise K. p. 557.
evidence of two wituusaes, and flned lu tise soin of Tise court hure bas issum-ed a jurisdiction
$20 and ceats, for selling liquor aftur 7 o'clock aliser than tisat; allowed by law in anotber rus-
on Saturday eveni ng contrary te sec, 28, cap. 82, pet. lu tisat h hue decided tise appeal wicisout
82 Vie,, Ont. H1e APPealud freui this conviction evideuce, tise depositions net bcbng legal evi-
te tie Court of Genural Sussions, pursuant ta dunce and not recuivable : Roscoe Cr. Ev.,
C. S. U. C. cap. 114, and 32 Vie. cap. 32, Oni., Ed. 6, pp. 65, 71 ; Dicensou's Qu. Sess.,
sec. 36, wisicis provides tisat sucis appeal Il ball ___________

bu tried isy tise Cliairruan of tise Court witbout Se Mssp v. Grect Vorthsen H. JT. Cs., 26 L. T. 92'
a jury." and rases tliure eiLed. lAna. L. J.


