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Court Sitting 16tk July,— No, of Suits, 82.

Lewis v, Munser, ef al., ehim $562 17. Ordered, that claim be
paid 30th September fallowing, by consent of parties—no pay-
wment made, and no further procecdings had,

Schafer v. Mebring, claim $20 €6. Withdrawa.

Court Sitting 23rd Septomber.——No. of Suits, 220,

No Judgment Summons issued,

Court Sitting 4th November.—No, of Suits, 371.

Funk ». Hohmeier, claim $13 80, Dismissed,

1858, RECAPITULATION,

Jan..... 5 Judgmt. Sum., aggregate claims, $112 811928 Suits.
Feb... 3 « o s 186 80271 «
March. 1 o “ o 12 60—381 «
May... 7 ¢ st « 87 21—142
Ju]y e I 1 “« @ 70 83— g3 [
Sepbae -« « s 226 o«
Rov ... 1 s u“ s 18 80— 71«
Total 19 « “ “ $484 05 1110

2 Warrants issurd—none committed.
Court Sitting 213t Jaiuary, 18569.—No. of Suite, 137.
No Judgment Summons issued.

Court Sitting 3rd March.—Ne. of Suuts, 93,

Caulfield & Flemming v. Liseomenger, claim 87 75. Withdeawn.

De. do. v. Baker, elaim $23 08, By Defendant’s
consent and «fler, avdered, that claim be paid Ist July, 1839,
Subsequently settied,

Zoeger ». Hamer, claim $13 20, Withdrawn.

Winger et al. v. Welsh, cliim 39 00. Grdered to be imprisoned
20 days, for refusing to give up property in his possession, in
the nature of claim on third party. No Warrant, Settied,

Court Sitting 19th May.~No. of Suits, 127.
Zoeger v. Rush, cloim $14 95, Withdrawn.
Doering v. Campbel, claim $40 95, Withdrawa,

1859, RecarstoraTion.

dan..... No Judgment Bummons. 137 Suits.
Marck. 4 Judgment Sumsmonses clnims $82 03— 98«
May., 2 & " 85 6017w
Tatal € ¢ 187 63 362
185812 mo.~19 Judg. S. for $488 05 claims, No. of Suits 1110
1809 6 46 wm B ¢ s o 1BT GO ¢ “ ¢ 362

Grand Total 2§

No committal made.

I have endeavoured to make the statement go full, that you
could understand to what extent the 9lst clause has been
oppressively admisistered in this Court. By giving a history
of the parties connected with thess suits, you would pereeive
that it was the plaintiffx who had greatest eaunse of complaiat.
According to sonre of the articles published nzainst this clause,
the creditors have been the dishonest and disebliging parties;
that the debtors, after enjoying the use of the gouds furnished
them, appear to be the innocent, wronged, and suffering pur-
ties, and that the judges have acted cruel and oppressive in
ndministering the law.  Whaterer may be the fucts in other
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localities, such has cortainly not beeu the case here,

1 may just add, that the Olst clause, has had the offect of;
making many & man pay dedts, who was abie te do sa, and who |
would bave availed himself of some shift (o nveid paying but
from fear of n Judgment Semmans, The clause 15, therefore,
useful, and shovld not be repealed.

Your obedient servant,
M. P. Exrey,

Clok, 6k D, €., C. Waterloo.

U. C. REPORTS.
COURT OF ERROR AND APPEAL.

ranmansonne

{Reporfed by Tuoxs Mopstys, s, LT, B., Barrister at law,)

Beertir v. Wraao. -

(Concluded from page 186.)

Seraces, V. € I Lave areived at the same conclusion as a
majority of the members of this Court, retatning the same opinion
a8 in the Court belew, namely, that the Bitl should be dismissed,
but L donot come to this conclusion apon tho same grounsls ns mosy
of the other members of this Conrt, so far at lenst as theiy judg-
ment proceeds upon this, that cases of express trust are within
the Dormant Equities Act.

I cunnot bring myseif 10 the conclusion that express trusts are
within the act.  If they were, then if Willard were defendant in-
stead of Wrage, the bill must have been dismissed as against him,
and this even though the breach of trust had oceurred Just before
the passing of the Act. But the languago of the Act appears to
1wee 10 be inupplicable fo the case of express trusts, losking at that
which is to be alffected, and the grounds upen which it is te be af-
fected.  1f within the Act, the ting to be affected iy the ttle 20
real estate i the trustee which s valid at Yaw. The provision of
the statute is, that such title sholl not be disturhed o affected by
any thing which nrose befare the passing of the Chancery Act
1837. Suppose the section had cnded there, and suppose a Bill
filed aguinst an express trustee for a breach of trost occuring before
1837, conld it with any propriety be said that the title of the trustee
in the Tegal estate was songht to be affected by reasen of the breach
of trust? In truth the titlo of the trustee wonld not be sought to
be affected at all : bat the existence of that titie and the position
in which it placed the holder of it relatively in his cerui que trust
would be the plaintiff’s locus standi in coust. The clanse goes an to
provide that such legal title shall not be distucked or affocted for
the purpase of giving effect to any equitable clnim, interest ar
estate which avose before the snme date 1837 : now to take this
literally and apply it to the casn of express trusts would make it
necessarily apply to every case where the trust was created before
1887, however recently the breach of trust had oceurred, or even
3f no breach of trust had accurred : for to a Bill filed complgining
of o breach of trust or simply calling for an account of the Trust
estate, the short enswer would be, this Bill is filed for the purpose
of giving cffect to an equitable claim, interest, or estate whicl arese
before the passing of the Chaucery Act.

The concluding words of the section exempling from the pra-
tection of the act, eases where there has been actual spd positive
fraud in the party whose title is sought to be disturbed ar affected,
would still have the cestwi que trest vemediless in Iarge classes of
cases, ¢. g, the common case of calling for an account of rents and
profits; the ense of the legal estate devolving upen the heir at fnyw
of the original trustee, and others wizht be sugpested cages, wherve
the right of the cextad que frust to velief, is indisputably clear,

Take the case of 2 trust ereated by will or marriage settlement
before 1837, to selt lands upon the youngest of several infants he.
coming of age; or afterwards, in tho discretion of trustees  PThe
right of suit might be barred, if ¢xpresg trusts ave within the ace,
before even any right of suit neerued, for not carrying ont the
trusts, for there is nothing in the clanse to make the statute apply
only 10 eases where there wasn breach of trust before the Passing
of the sict, or where the legal estate beeawe vested in the frustee
by @ breach of teust; and we cannot say that it shall apply omy
in such eases, If it applied to cases of express trust at ull it muet
apply in the cases which I have suggested.  But not only would
the consequence of so npplying it be nuthing less than monstrons
but for the reacons which I bave offeved. The Language of the elause
ig 23 it appears to me, altogether inapplicable to cases of CXpress
trust. .
Other reasons were urged upan the same poitt by Mr. Bengott
ane of the counsel for the plaintiff in the Altorney General v, Gry
seity {the Hospital case) which appear fo me to be seaud nnd
weighty.  He argued that the statute dealt only with adverse ¢y.
tates when there was on the ene haand an estute in land vald ut



