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pany in the car used for that purpoge upon the defeudants' rail-
way, and there remained in th« charge of the express messenger. , F
where they were when a collision ocenrred Ibetveen the train on
which they were and another train of the defer'dants,, 11s a resuit
of which a fire too< place and the goods wvere destroyed. The de-
fendants admitted that the collision was Paused by the negligewce
of their servants: and for the lainages thus. eaused (his action is
brought.

GÀàRRow, J.A. -- The caus;e of aetion is one ariging, if at ail. 4rIeW
ex delieto, hecause the plaintiff had nu eontract with the defend-
ants, And it is flot the ordinary cause of action against P coinniioinI
carrier for nct carrying Fsafcly-whiieh may be in tort as %'ell. as
upon the contract-beeause the goods were not received hy the
dofendants in thRt eharacter, but under their general agreement
with the express company, whichi eontains the exemption froni
liability clause to whieh 1 have referred. That sucb an action ivill
lie seenis beyond quiestion. Ilere. if the bass liad oceurred thiog
any negligenee on the part o! the express company or their ser-
vanta, th& defendants would not have heen liable. What they are.,
in my opinion, liable for if; their own separate, or, as it la in some
of the cases called, ''artivt,'' negligence in bringing about the'YW
collision.

The only real defence to the plaintiff' 14eaimu is made' iupoti "

two groundsa (1) that the defendants arc entitled as against the
plaitiif to the exemption from liahility stipuiated for in their
agreement with the express4 eonîpany under which they rteeivedl
and were earrying the gooda: and (2) that in any event they a re
entitled to the benefit of the limitation of liability to $50 provided
for in the plaiitifs' eonitract with the express company, whtieh
amount the. defendantm p)aid into Court ivithout adniitting liki- ~
bility.

There is, however. in zny opinion, this fatal objeetion to the
success o! both de! ences that to the finit agreement the plainitfr la
a stranger, and to the second the defendante are in the sanie posi-
tion. In addition the exemptions claimed wvoffd not extend to ~'
inelude an act of collateral or "'active " negligence . . . sncb h
:ý.e the eollision. Such indeninity or exemption clauses are, quite
properly. construed strietly. and, if intended to excinde dlaimis
for negligence. that should he clearly expressed. See Prire v.
Ul-iioit Ligltterage Co.. 20 Times L.R,ý 177. . . . But, if the
agreemuent hetween the f.aintiff and the express oompany bas
any application, 1 agree wvith the construction placed by RDEL

J., upon the obscnrely expressed clitu.e relied on. "that the'


