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Edinburgh. The continiued vitality of this bý, 1a% is ain il'ustration of the help-
lessnuss of Z' travelling public in flhe hands of' the raiway, compaieis. Even if
it werc reasonable, it wogld flot bc binidinig on the passenger as part of the con-
tract, as it is equally mcil cstablished thiat taking a ticket %vith a rncrc reference
of this kind does flot incorporate the by-la?' in the contract. These points wvcre
flot dvclt upon in the judgment of the court, but if possible a stili wveakcr
point in the cornpany's case wvas flxed up)on-itamely, that the by-lav
did flot profess to authorize the rernoval of a passenger as a penalty for
its infingemnent. Such anl authority ývas professed to bc given il the case of
illicit smoking, drunkcnness, and such eccenltricitius as insisting on ravelling on
the roof, in the guard's van, or on flic cniginc. The ronipany's defence wýas
soinewhat nixrd. A contract arising froin the by-lawv, or implied froin the con-
tract of carriage \vas set up ; but, eveni assurning its existence, it ý% ould only give
the compatty a right to dainages for the breach of it by the pa!;scilger, alld would
not ju.itify thein in turning the passenger out of the carriz go or off the prernises.
The oniy plausible defence of tlic cornpany lay in IVlood v. L encbitier, 14 Ia.F
J. Rep. Exch. 161, the %vell-knovt case of the ticket for a grand stand, which
was hield rnerely te constîtute a revokable liccuse, and flot to bc a granit cf a terrn-
porary casernent. The railway cornpanty conld only rely in this case in th<cir
characteé as proprietors of the soi]. It is possible that theiy arc enititled to rciy)
on it te the extent that rernoving the plaintiff %vas not a trespass in the strict
-crnse of the terni. A person w-ho sits iii the carniage of athertlc., w"hcther the

* carniage is in the U gh road or on the land of the owncr cf the carrnage,
may be removed froin it by thec ownier using, as in this case, oly niccessary
force ; but %ilie the act does iiot amnount te Il trespass or assault, it rnay

f amount to a breach of contract, if there is a conitractual relation bc tween the par_
* tics. Raiway companies are carriers first, and proprictors of landi scondly.

If they break their contract: of carrnage by any act -.%,hicIh is justifiefi iii th'-ir
character of proprietors, thecy rnutst pay dlainages not for as!ýault, but for breach
of contract, ý%ichi cornes to the sanie thing. 'l'le plaintifi ini the case unider

* discussion brought his action foi- ait assault mid false imprisonirnctt, andi in se far
as there %vas detentioni, nio doubt there \vas a trespass ;but the case is ant author-
ity w'eethere is ne detention, and wýheie ftic act aiounts to a breach of con-
tract onlly, and cati be justifiefi frorn the )r<)pietor's pointt of view. 1lu such a
case it is %v'ell to frarne the claiin for a brcachi of contract, ivith, perhaps, a clairn
for an assault in the alternative. Tlhis distinction \vas in the mnina of Lord jus-
tice Lindley, whent he nmade anl evcn mnore disturbing suggestion titan that as to
flic potentiality ef the bylw:aigpowers of raiway. cornpanlies-ii-ainely, that
of IfMaodv. Leadbitr is «"ne authority that ant action ývill lie flot zor breach of a
contract te give an casernent." Could it be said that the contract in that case
%vas net a col-;ract conicerning ani interest ln land in the \vords of the Statute of

Frauds ? On the other hand, it canlnot be said that a contract te carry frern Lon-r~don te York concerns an intcrest in land at al].-E'iglisl Law .ournal
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