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Ferguson, J.1 [October 17,

FOGG v. FoGG.

Venue-A limony action -Preponderance of
.convenience.

The venue was changed from Whitby to
Toronto.in an action of alimony upon the ap-
plication of the defendant whiere there was flot
sufficient difference in expense to warrant the
change in an ordinary case, because of the rule
in aliinony cases which imposes on the defend-
ant the burden of advancing and paying al
the disbursements ou both sides in any event.
The circumstance that two of the defendant's
witnesses, who reside in Toronto, were public
officers, and that their absence wonld be a
public inconvenience was also considered in
determiningthe preponderance of convenience.

Chapple, for the plaintiff.
H. Cassels, for the defendant.

Ferguson, J.] FOctober ic9.

IN RE GABOURIE, CASEY v. GABOURIE.

Leave to appeal-Extension of timne-Excuse for

delay-Requircnîcent of justice.

T-wo of the defendants (legatees) in an ad-
mninistration suit, appealed from the report of
a master, and thereby succeeded in cbarging
the plaintiff, an executor, with their shares of
a sumn Of $4,000 which tbe executrir had lost to
the estate. The other defendants did not ap-
peal, and as to themn the report became abso-
lute on the 24th March, 1887. Three of these
defendants in September, 1887, after the suc-

cess of their co-defendants' appeal was estab.

lished, rnoved for leave to appeal aod to
extend the time, their excuse for the delay
being that they had supposed the appeal of
their co-defendants would enoire to their
benefit.

I-eld, that justice required that the time for
appeal should be extended and these defend-
ants let in to appeal, upon their placing the
executor in as good a position as hie would
ihave occupied if they had appealed within the
timne allowed, notwithstanding that the $4,o0o
'Was lost to the estate by an innocent mistake
'Of the executor, that lie had acted. as he did
-by reason of the instructions given hîrn by the
1ettr and bis acting and taking advice ac-

ADIAN CASES. [Prac.

cording to the instructions had led directly to
the mistake.

Langdon v. Robertson, 12 P. R. 139, followed.
Biris v. Beatty, 6 Madd. 90, distinguished.
Y. Maclennan, Q.C., for the plaintiff.
Hoyles, for the defendants.

Ferguson, J.] [October 19.

McKAY v. KEEFER.

Partition -Reference-Fees to experts -Chy.

G. 0i. 240.

In the causse of a reference to inake a parti-

tion of lands, a master appointed two skilled

pe'rsons to examine the property and prepare
a scheme of partition, and on their evidence
hie adopted the seheme prepared.

IJeld, that the course adopted by the master
was a reasonable one, that he had the power

under Chy. G. 0. 240 to take socli course, and

that the fees paid to the skilled persons by
the defendant slioîld be taxed to him.

W. H. Blake, for the defendant.
Middleton, conîtra.

Gaît, J.] [October i9.

MCMASTER V. MASON.

Disco very-Exantinatio n of wit,îess -Production

of do cuments -Fraiid- R ides 509, 285.

In an action of ejectmnent, whnre the plain-
tiff claimed title under a conveyancn from the

father of the defendant in 1885, and the de-
fendant claiîned by virtue of possession silice
1874, under a verbal agreement to purchase
made with bis fatiior, anîd the defendant saîd
on bis exansînation tbat lie liad paid bis father

rnoney on acc, 1 iit of the purchase which hie

had entered in bis tsther's books, an order was

made for examirsatioiî of tbe father and pro-

duction of bis books for tlie pnrpose of dis-

covery before the trial.
Held, that tbe father might have been mnade

a party under mIle i09, on the ground of his
having been a party to a fraud in conveying
land to the plaintiffs after lie had made an
agreenlent with bis son, and sucli being the
case there was no doubt of bis liability to be
examined under rule 285.

Walter Macdonîald, for the plaintiffs.
F. E. Hodgins, for the defendant.

Noveinber 1, 1887.1


