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on to the track, De fendants' section-man coming
along found the cows there, and &seing where they
had, t-é in tried ta drive thom out where they had
got in, the fence being at that point about 2 ft. 8
inches high. The other cow jumped the fence, suc-
cessfully, but plaintiff's cow got one of ber hi.id
legs cauglit between the fence and the top rail
which had been l<nocked down by the cows in get-
ting on to the track, broke ber lcg and had te b.
killed.

T. R. Siaght, for plgintiff.
Ningsmill, Cattanach and Synions, for defendants,
LivtYGs-roNE, Co. J.-! think plaintiff must <ail.

In the first place, if the damages sued for are such
as are contemplated by the statute, 1 do flot think
lie is an occupant within the meaning of the Rail-
way Act, 46 Vict, ch. 24, sec. 9 (sec the renmarks of
WrLSON,, C.J., and ARvous, J.. in Conwizy v. C. P.
Rt'. CO., 7 Ont, Rep. 673), and so cannot recover.
Altlough the case is not expresly in point and is
now in appeal before the Supremne Court, stili the
reasoning is applicable. 1 think the occupancy
must be of some distinct part of a lot either ini
severalty or jointly wvith some one else, and that a
mere right ta put a cow inita a certain field for the
purpose of pasturing it doos flot constitute an occu-
pancv wvithin the statute.

In thec second place, 1 do not think the action
will lie under the statute, because the danmage was
flot done b>' the defendant's trains or engines.

In the thîrd place. adniitting that there iii no
îtatutory liahtlitN, 1 do flot thinh- there is any cont-
mon law liability, inas-nuch as 1 di) fot think that
the sectiotin-an was gîifly of such neigligitnce as to
entail any 1t.'gal liability Lipon the.- dtfendanw-_ as 1
dI. flot think lie acted uitreasotiably in the premises.

ASSLSSNIEN'l CASE.

COUNTY OF ONTARIO.

RF ITHE CANAttAN PACIFIC liAILW~AYAN

1-HF ToWNSHII' 0F PICKFRtNtI,

.4suncimt Qf land a- Rudtdfr t'iirzty -
81cifîiou gsotinds-Grave tiiils.

('.Vtitty, lunue S-DrualJ

The Canadian Pacific Raihvay passed througb
the Township of Pickering, uccupying ast rond-
Wea nd onc sttion-ground about t46 acres of

lanud, They cao had àcquirntd about 14 acres
which they used as gravaI pit't.

>thECMHPrchy, for the cornpany.
yE. Furetwei, for die township.

DARTNELL, J.J.-The. 146 acres should be ..s-
sessied according t0 the average value of the hold-
ings through which the raulway passes, irrespective
of the fact titat many of the farms are of less site
than 2oo acres-the whole township lot,

The station building should ottly be assessed for
any excess in value over and above the average
value of fartn buildings upon the farms ini the
neighbourhood, approxitmate in site to the quan-
tity of land used by the railway.

The gravaI pits should bc assessed according ta
their value ta the company as stach, and not as
farming lands.
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