Past Three - Looking Ahead Peter Thacher for WFUNA-1991
Part Two of the suggested principles ca transboundary aspects (Articlec 9 = 20) euggests
aorms including (Axticle #) that transbouadary natural rescurces ehared by cne OF sore Statse are o
ba used in 4 Teascsable and equitable manner, while under Article 10 3States must prevent or abate
boundary eavi 1 interference or significant risk thereot which rieks subetantial harm.

Article 11 stipulates that compensatica ehall be paid for substantial hars for which epecial
procedures are set up ia Article 12 for aeqetlaticas batween sctatas. Article 1) cbligates States
pot to discriminate betwees external and internal detrimeacal effecta.

Asticles 14 through 19 call fer P ion in the hange of information (13); prior
sotice of plmod'mivttm (16), consultations (17), P ive arrang s for eavizanmental
‘a and pr ica (18), and in emergency situaticas (19). Article 20 strengtiens the legal

poeition of perscas detIimentally affected by a transboundary interfersnce By Iwquiring Stataes o
grant squal access and dus process and equal treatment as for their own nationals.

Pinally, in articlee 21 and 22, States are held respcasible for a hreach of an internaticon-
al obligatica under these principles, and required to reeolve any disputes peacefully through a step
by step approach including, as & laet rssort, a binding process of dispute settlement.

Thaese new procedures wauld invelve strengthening existing machinery for
dispute settlement at the ICJ, and, as well, at the Permanent Court of
Arbitration, including the possibility of encouraging States tO make greater
use of ths Court’'s capacity to form special chambers for dealing with environ-
mental protacticn or rescurce management cases (a possibility that was
signaled in the annual repert of the ICJ to the Assembly in 1988.)

In his PForward, Judge Singh urged the development of a lagal regime for
~extraterritorial spaces® and areas that could be identified as “international
commons”® based on extensions of existing concepts relating to the high seas,
outar space, and othar dimensions. Such a regime would address questions of
equitability and the primacy of protecting environmental factors in the
“international commons.*

4. Institutjonal Implications. Looking at a pessible Convention on
Environmental Protection and Sustainable Development, as raecommended by WCED,
the Legal Experts Group saw an opportunity for instituticnal innevation.

The proposed Convention might, for example, establish a UN Commission
for Environmental Protacticn and Sustainable Daevelopment basad on a membership
of “competant individuals serving in a personal capacity .. elacted preferably
by secret ballct by States Partiaes tc the Convention.®

The propeosaed functions of the Commission would be to reviaew regqular
reports from States andAthe UN system and other international governmental and
nen-governmental organizations on actions taken in suppert of the Convaention.
The Commission would be empowered tc issue pericdic public reports, assess and
report and allaged viclations, and review recommendations for propesad

inprovemaents to the Convention and other relavant international agreements.
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