By William Thomson

Do you qualify as

a resident of Canada

for tax purposes?

The Government of Canada imposes in-
come tax on the net worldwide income of
each individual resident of Canada. By
way of illumination, the Canadian In-
come Tax Act (ITA) provides that a per-
son is a resident of Canada if that person
resides in Canada or is ordinarily a resi-
dent of the country.

It has been left to the Canadian courts to
put some substance into this tautological
statutory definition. The courts have con-
cluded that the determination of a per-
son’s residence status is one of fact and
degree. No single factor under this defi-
nition will, in itself, establish a person as
a resident of Canada for ITA purposes.
However, a number of factors considered
together can establish that a person is a
resident of Canada in the eyes of Cana-
dian tax authorities.

Fﬂct()rs considered important for pur-
poses of this deliberation include: past
and present habits of life; regularity and
lengths of visits to Canada; ties to Canada or
elsewhere; ownership of a home available
for that person’s use while in Canada;
residence of the person’s spouse, children
and other dependent family members in a
dwelling maintained by that person in
Canada; maintaining a mailing address in
Canada; maintaining Canadian bank ac-
counts (other than non-resident bank ac-
counts) or active securities accounts; hold-
ing a Canadian drivers’ licence; frequent
visits to Canada for business or social
purposes; maintenance or storage in Canada
of personal belongings including clothing,
furniture, etc; and obtaining landed immi-
grant status in Canada.

An individual can be a resident of Canada
for tax purposes even though that person
is a resident of another country at the
same time.
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In addition, in cases where this residence
definition would not cover an individual,
the ITA also provides that a non-resident
individual will be deemed to have been a
resident in Canada throughout the tax
year (which in Canada is a calendar year)
if that person sojourned in Canada for a
period totalling 183 days or more.

his can be a continuous or intermit-

tent period of 183 days and, to com-
pute time for this purpose, add up the
number of hours the person was physi-
cally present in Canada to determine
whether they equal 183 24-hour periods.
Fortunately, this sojourning rule does not
apply to an immigrant who takes up
Canadian residence part way through a
year (providing that person has not so-
journed in Canada for 183 days before
taking up residence.)

Someone from Hong Kong who unwit-
tingly acquires Canadian tax residence
can be in for a nasty shock. As a resident
of Canada, all of that person’s income
from every source and location will be
subject to Canadian tax at marginal rates
of up to about 50 per cent.

Since the Hong Kong salaries tax system
is source-based, that is to say Hong Kong
taxes salaries, wages and other compen-
sation arising from an office or employ-
ment in Hong Kong, it is entirely possible
that a person could have a job in Hong
Kong, thus pay Hong Kong tax, and also
be a resident of Canada for ITA purposes
and be subject to Canadian tax as well.

his scenario might arise, for example,

where a person buys a home in Canada
and takes his family to live there. That
person then returns to Hong Kong to
perform services for a Hong Kong em-
ployer. This unfortunate soul could find
himself paying Canadian tax on his Cana-
dian and his Hong Kong salary, as well as
Canadian tax on his investment income
and capital gains. Although both Canada
and Hong Kong have a tax credit system

-

to eliminate double taxation of salaries
earned in foreign countries, they have
different tax years and filing systems,
guaranteeing tax filing and payment tim-
ing differences. Not only would the per-
son in our example bear the higher Cana-
dian tax rate on his worldwide income,
he would be filing and paying Canadian
and Hong Kong taxes at different times,
so would often be financing some double
taxation.

SOmeone from Hong Kong who ac-
quires Canadian residence will be sur-
prised to learn that Canada taxes indi-
viduals not only on salaries and wages,
but also on income stemming from in-
vestments, interest, dividends, and capi-
tal gains accruing to the individual during
the tax year.

Specifically with respect to capital gains
tax, a non-resident is deemed to acquire
all their capital property, excluding prop-
erty defined as taxable Canadian prop-
erty, wherever it is situated (whether
inside of or outside of Canada) at a cost
equal to its fair market value as of the date
that person becomes a tax resident.

s a Canadian tax resident, a person

will pay tax (3/4 of the gain being
included in taxable income) on any gain
in value accruing during his residence in
Canada when he sells the asset.

There is some relief available to alleviate
the effects of capital gains tax in the form
of a cumulative C$100,000 lifetime capital
gains exemption, the provisions of which
are too cumbersome to detail here.

In summary, anyone from Hong Kong
who has any connections with Canada
should seriously consider the provisions
of the ITA. Failure to do so could result
in some surprising, unfortunate and costly
consequences. ¢
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