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MIDDLETON, J. StPTnLxBER 3Oth, 1918.

RE OSBORNE AND CAMPBELL.

Deed-Construclion---Power of Appoîntment-Exercise by Will-
Valdiuly-Wills Act,- sec. 8O-Claîm to Dotter-Application
under Vendors anýd Furchasers Aci-Service on Dowcrcs--
Ruiile 602-T7'1le (o La nd.

Motion by vendors, under the Vendors and Purchas .xs Act,
for an order declarig inv'iidid ain objection taken by the purchaser
to the venidors' titie to land wbichi they had agreed to seil.

The motion was heard in the Weekly Court, Toronto.
H. R.- Frost, for the vendors.
R. B. Beaumnont, for the purchaser.

MIDDLFTONý, J., în a written judgmient, said that on the 30tli
MaY, 1912, the land li question was conveyed to M. «in fee
sinmple," "to bave and to hold unto the said M\,., hish irs and assigna
forever, to such uses as he shail by deed or dceds in writing <'r by
bis last will and testament appoint and li defauIt of appointment
to the use of him and his heirs absolutely."

M. died on the 22nd April, 1915, and by bis 'will gave ail his
property to his executurs li trust to couvert and divide the pro-
ceeds.

The executors bad now contracted to seil, and objection wae
taken by the purchaser to the titie. M. was niarried, and it was
said ths.t bis wife would ho entitled to dower. Notice was served
on ber, under the provisions of Rule 602, and she had not appea.red
to asert any dlaimi.

The ývendlors' contention wvas that, under the Wills Act. the
will operated as a due execution of the power, and the estate
paed by virtue of the exercise of the power.

That this was the effeet f sec. 30 of the Act, 'R.S.O. 1914
eh. 120, was plain frorn the deoision i LI re Greaves' f5ettlemnent
Trusts (1883), 23 Ch. D>. 313.

LIn the absence of any dlaim on the pa,-t of the wife, the dif1icult
question as to the true construction and effeot of this deed, sug-
gested i MIr. Armour's note (Real Property, 2nd ed., p. 114),
,should not be considered. Sêe per Draper, C.J., ini Lyster v.
Kirk patrick (1866), 26 U.C. R. 217, 228: " It appears to have beexn
[sett led ever since Sir Edward Clere's Case (6 Co. 18a.) that a power
over the inheritance xnay co-exist with a fee ini tle sanie persoxi;


