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CITY 0F TORONTO v. MALLON.

Laa'dlord and Tenant -A ction for Rent -Ag~reement for Lea se-
Refusa? to S4yn Lease- T4zkng Posseson -Possession Refera ble
te Agreement- Use and Occupation.

Action by the city corporation to recover money as rent
for certain butchers' stails in a new market erected by plain-
tiffe.

J. S. Fullerton, K.C., and W. C. Cisholrn, for plaintiffs.

F. A. Anglin, K.C., for defendants.

MàCMAHoN, J.-. . . At the tixue stalls 2, 72, and 74
were knocked down by the auctioneer to defe!ndants, they had
left with their agen~t a înarked cheque payable to the order
or the city treasetrer, whichi was intended to bc a deposit equal
to the fir", month's rent. That cheque was delixered to the
cîty treasurer; but on the following day Mr. 'Mallon wrote to
the inayor statiug that lie wïts not aware at the tinie of thie sale
that any favouritisni was beiîig sLoNvii ini tie sale of the stalls
in the niarkptbyaîiy onettiiaxît ovraitebut thatt, hiaving
since the sale ascertiied that tixereo was favouritism, be liad
for that reasoxi decided not toý ta ke the stals whiclî had been
knocked down to huai; but that, ho had given instructions to
the batik not to hoxîcur the checque.

If the inatter liad ended there, of course this action mîuet
have failed, astherewas nu, present deise. However, defend-
ants took possession of stalls 2 anti 72 on the I Stli Novvinhber,
and continued to occupy themn, and rnust be held to have takien
possession under the agrreeinint si-ned on the day of sale.

The contract signed l)y dofendant Mabllon aftvr the sale
for stail nuinber 2 is on a p)rinted1 form pr-eparedi hy the city,
and reads: "Toronto, Au,,ust 27th, 1902. I have to-day
agreed to lease froin the city of Toronto stail No. 2 fin new St.
Lawrence mnarket for one year fr-om lst Noveniboir, 1902, at
montlily rent of $94, and a 'gree to execute lease1 acrinig to
printedl conditions of leasing whexî notified by cîty solicîtor.
Johni Mallon, per F.S."

The contracts for stalis 72 and 74 are the sanie except as
to the rent; that for 72 being $45 and for 74 being $16 a

Specifie performance would not be decreed, as the agree-
mrentsi for leases are each only for a year, and there were only


