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sible ground, on which relief is given.
Nevertheless, of late years it hias been re-
peatedly held that the oniy question to
be decided is whether the sai to be paid
on the non-performance of an agreement
can, in point of fact, be regarded as liqui-
dated damages, or whether it cornes under
the head of a penalty, and if the latter
construction is adopted relief is given as
a matter of course, so that in effeot the
Judges nowv act on the principle that re-
lief against penalties will always be given.
Now the bare proposition thtEquity re-
lieves againist penalties is sorne'vhat
broader than that laid down by Lord
iMacclesfield; bis proposition isthat Equity
relieves agrainst penalties ivluch were not
originally interided fo be en fonced, an imn-
portant qiualification, of late entirelv ig,
niored. If relief agrainst penalties is not
given on gro -unds of public policy, but
only because of the assirned intention of
the parties, there can be no0 reason why
the parties should not declare how their
eontract should be read, and if they choose
to declare that what the Court would
otherwise deem to be a penalty shail be
considered as liquidated damiages agreed
upon bet 'wean them, then, according to
Lord Macclesfield and the earlfer cases,
Equity would have no ground for inter-
ference. This would seeni to be the viewv
taken by Lord Eldon, who says (Sltacie
V. Baker, 14 Vts. 469) that under a cov-
enaut upon sale of good-will not to carry
on the saine business as the purchaser, the
parties may proceed to ascertain for theai-
oelves what shall be the damiages for the
breach of it, "and unless they are so
awkwvard as to put that in the shape of
Penalty instead of liquidated damages,
there is a perfect and absolute remedy."
8till more to the point are the observa-
tions of Chief Justice Gibbs in Beirton v.
Glover Hoît, N. P. 43), who, after observ-
lug that in Astley v. Weldoit, 2 B. and P.
346, (sornetimes cited in favour of the
View that declarations of intention are
Ilot conclusive), there was no stipulation
%hat the damages should be lîquidated,
8aid with regard te a clause providing
tbat a suin named te be paid on breach of
covenant should be considered as liquid-
ated damages, Ilu the present case, un-
1688 the damages are to be considered as
Iiquidated, and definitely a.scertained by
the parties themselves, the'clause iii the
figreem 11 t means nothing."

It would appear then that in the year
1816, when this judgment was pro-
nounced, the anthoritiei favoured, the
view that although, in the absence of any
express declaration by the parties, the
Court would look qt the whole agreement
and collect therefrom whether a sum to
be paid on the non-performance of it

1 should be regarded as a penalty or as
liquidated darnagres, nevertheless the ex-
press declaration of tho parties should al-
ways be conclusive. If the 'l original
intent of the case" is ail that is to be
looked to, surely it follows, as a matter of
course, that this shouldl be so. WVhat
the Judges have to decide, according to
their owvn showing, is not whether a cer-
tain surn whîch A. bias engaged in certain
events to pa.y to B. is or is not, as a mat-
ter of fact, in the nature of a penalty, but
whetber A. and B. really intended pay-
ment of it to be enforced, and an express
deciaration by thei that the sum in ques-
tion shall be considered a,4 lîquidlated dami-
ages is surely quite conclusive on this
head, wbatever in point of fact Mnay be
the real nature of the payment. The on-
iy possible object of chiri,3tening, a penal
suai by the naine of liquidated damnages
is te rebut the assumption on the part of
the Court of Chancery that penalties are
not intended to be enforced. A. and B.
enter into au agreemnent ; neither Law
nor Equity forbid them froni putting any
price they please on the non-observance
of any part of it, althougIh the prie
agreed upon may be cleariy in the nature
of a penalty (e.g.. where it is agreed to
pay hundreds of pounds in case of a
l)reach that a few shillings would put to
rights), provided only that they succeed
in making their intention sufficientiy
plain. Since Equity assumes that penad-
ties are not intended to be enforced, clear-
iy the only way of expressing that Equity
is in their case mîstaken in its assumption,
is to caîl what is, in fact, a penalty by
the name of liquidated dainages, and, in
accordance with this view, the Judges'
have over and over again declared that
where the parties have put their own
price upon any particular breach of any
agreement, the whole amounit May b. re-
covered as liquidate.i damages, notwith-
standing that the breacll night be set
right by the payment of M much smnailer
sum, except, perhaps, where it conisita
merely in the non-payment of a definite


