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Fergzt.oa showed cause.
.1. B Read contra.
HAGARTY. J.-I ait onUe saty tbat 1 sbould not

have ordered defeudant's arrest onl sucli an affi-
davit ns seexas ta have satisfied th, Couuty Judgo.
But I have soveruil tiînes liad occasion ti express
my dithiculty ina nsning the riglit ta reviow the
exorcise af tîte judge's discretion iii a matter
cloarly wibits bis jurisdiction.

There are certain facets stated, ta support plain-tiff's assertion that defendaut is about ta ab-
scond. Tbey do not satisfy my mnd ; but tbey
seem ta bave sati2fied bis mind. lli legislature
gave bita full powver ta form; an opinion, and ta
act tiiereous. I expressed tbis donbt in Atllnaiz
et ux. v. Kensel, 3 Pr. R 110. Tihe present Obief
Justice Draper, says in Z7erry v. Conistock. 6 U. C.
L. J. 23-5, tissu if pressed ta overrule sucb a deci-
sion, he wouid refer the matter ta tIse feul court.la the samne volume simîlar doubts are oxpressedi
by Richards, C J., in Sàoifi v. Joates, lb 63, and
ag'ain in Pa!rncr v. Rogers, .1b. 188, and] Iunciman
v. Arinstrong, 2 UJ. C. L. J., N. S., 16.5.

In Iîowlaeid v. Roe, witlîin the Iast twelve or
eigbteen mnouths, 1 bad occasion ta consider and
review somo of the cases on ibis subjeet, but the
writtou judgment wvhich I delivered was mislitid
in Chamîbers. 1 there arrived at the conclusion
iliat wben a jzndge's order bssd been obtairîed oni
affidaLvits clearly omitting certain material statu-
table requirements (tinder tlue absconding- deb-
tors' act), anotber judge could propvrly set it
aside.

Tbe order muade was movedl against in term,
but without success, 25 U. C Q B. 4157. la Deroull
v. Easterbrook, 10 U. C. L. .1. 246, MIr. J)ustice
A.Wilson secmied ta consider that oaojndgo rnigbt
review the conclusionîs ssîrivod at by a brother
judge, but hoe did not set asi-le the order.

1 dra.-w a broad distinctioýn between tise cas;e
of an order bazsed on affidavits clearly defi-
cient lus certain sta iable reqîîireineuss, aind
tisose wbicls tîefi t frouiswîcli d ilfereuitly
coustituted minils un;iy in grood futith draw di1f-
féent conclusionîs I îllîink 1 shoulul wait tlîe
positivé jndgiiient of a Court in Bine beforo
taking on niyseîf to ,et aside a judge's order
mierely becieuise tso stateunents on wvhicb il was
grantud failed ta bring iny mind ta tise same
conclusion as that af My féllow jildgc.

But the order beforo me seems open ta tise
ooje( ix tbmtt it is granted for a suma far greater
tîzan is warrantcd by the allegatien. The afli-
davits on1 pretend ta chatrge a debt of $580, atnd
the $81) beiîîg for couts. oughit not ta hsave formed
part af tha sumn for which defendassi was beld ta
bail. 1 canot, understanil on irbat idea tIse
ordor issuod, or the writ was marked for .;700.
It is certai.sly wrong for tIse excess above $500.

The oarlier cases woulil seoni ta warrant a
literaI settiug a>ide of tise arrest 011 suds an ob-
jection But iii Lun/cff- v. MaTltass, 7 C, B. 7011,
tIse Court points out the differenco under the
now law, that -tihe atrres4t soY taike8 place, not;
by force af tise isffidsivit statin- the aunaunt of
the debt, but for suscs amotint aq the jud-ro ia
lbis discretion may think fit ; sudsl discretioti, of
course, tn bo exerci>edl. n«o arbitrarily, but ac-
cordimîg ta the practice af tise Court." Tiscre tIse
judge erdcred iîat a copias should issue for

£1050, the sum alloged in tho affil'avkt:tobe due
for principal on certain bills or excliango sot ont,
and defendant was arrosted thorefor. It was
found that as to one of the buis, a good cause of
action was not stated in the affidavit. Ilefen-
dant applied to the saine judge (Patteson) ta
be dischargied froin custody, not ia set aside the
order. The judge refused so to (Io. but made
aui order redueing the amount for which defen-
dant sbould be held to bail ta £.550, thinking
that aniouat ta be clearly duo.

The Court, aiter fnl! 'argunent, refused to set
aside either order, Wilde, C. J. sayilig, Il that,
the judge had authority to usake the order to
the extent of £550 is concede1; the real objec-
tion is that lie erroaeously exercised hi$ dis-
cretion by orderingt the capias ta issue for£ £050.
IVe. therefore, cane set aside the order alto-
gether. It was admitted on argument tbat the
authorities show that the circumstance of a do-
fendant being arrested for too large an amount
affords no groullt for his discliarge, if the nifi-
davit warrants tbe ftrrest ta a certain extent."
Ail the previaus cases are reviewod in tlîis judg-
mont.

It is also singbt to be shcwn by alficinvits of tho
defendant and ottiors. that as a mat:erof f:îct lie
did not intend ta leave tlîe country. TIhis is
met by affidavits on the plaintiff's part, whiclî
shoew tiîat others besidEs the plaintiff believe
that sncb was defendant's real intention.

I do not feel 'warranted in actitig on this part
of tise application, on tlîe confiicting evidonce.

It is objected hy tise plaintiff Ilat defendant
bas waivO(l objPctions ta tise arrest by pntting
in special bail It seemns from the law laid dowa
in 1 Arcb. 796 & 2 Lusîs Pr. 706, tisat tîjis wouild
only cure a teclînical objection, and not substan-
tial defeets. It is pointed out thtat the powers
given by the stature ta a court orjudgo ta inter-
fore is nt Ilasy time tafter the arrosi." This is
noticed in Boiwers et cil. v Ploiver, 3 Pr. R. 68. anud
by Coleridgre, J., in Wcstker v Luîob, 9 Dowl.
131 Tlîe objection licre is ccrtanuly more tlin
tý-ch nica.l.*

CAMERON ET AL V. ITJPHY.

Ejcctmcal-U!iag9i la ndord to defend.

Ono Casellnasi, ciaimiing 1111>er a ShierifrssalIe, rccovcrcd
possession by ceetnient of the l.ind iii dispute a.'ii;et
defendant, who lind tîcen lis tenant at will since th(- ur-
rliaseatsheritt"s sale, an(, on 20thJniiy, 5866, tnrnod hlm
ont tif posstsqion, but the presolises sere left Vacant
oitth U ,3ic 01.Mrci. 1s66, plaintiff voininiuied an eject-
ament igainst dtenda«nt, inîd o>n s;th June, 186G7, iras put
in pocssession issîter a w rit iii thîîs suit. CaLselîan thon
aptîhied to set asile this judgineut, and be let un to
delend as laindlord, buit

HlJ, that lie saîust bc heft to luis orliniry rcnîiedy by ejert-
ment.

[ Chiambers, Septeihor 13, 1867.]
This was an action of ejoctmnent comnsoncod

on 29tî 'Mardi, 186j6. Interlocutory isiâgment
for defauît of appearaisco was signed 7irb March
last. A writ of possession was issued andt Plain-
tiffe) wero put in possession on Sth June last.

On 10 th Aug., 1867, one Cas olman applied ta
set aside tItis judgment, and ta ho allowedi ta de-
fend the action ns lnd(lord of defecnut Murphy.
He swore that Murphy gave hlmi no notice of tItis

*Theu Qase wvas snbscq-.sontly coîapromiscd by the poir-
tics.-ic.
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