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RECENT ENGLIsH DECIsIONS.

provisions of the Judicature Act. As to fraud on the part of one party to a contract

le ast point that the equitable doctrine of on the faith of hich the other party bas

Part performance has not been extended by altered his position, I do not see why a simi-

the Judicature Act, this decision will be found lar doctrine should not comprehend a con-

'l0ted among our recent English practice tract of service." But that the doctrine, of

es. As to the equitable doctrine of part part performance did not co fprehend a con-

Performance, at p. 130, Cotton, L. J., makes tract of service asl the judges of the Court of

80ine interesting remarks as to what that doc- Appeal agreed. As to a contract which cor es

trne really is. He says-" It has been said within section 4 of the Statute of Frauds,-but

that the principle of that doctrine is that the does not comply with its provisions being,

COurt Will not allow orie party to a contract not void, but only unenforceable, notwith-

to take advantage of part performance of the standing certain dicta to the contrary, Lords

ontract and to permit the other party to Justices ae also agreed.

Change his position, or incur expense or risk The cases in the Probate Division comprise

"ider the contract, and then to allege that the three shipping decisions, which are ot of

Contract does not exist ; for this would be such a nature as to require notice bere.

COn1trary to conscience. It is true that some APPOINTMENT OF NEW TRUSTEES.

0ct4 Of judges -nay be found to support this In the July number of the Chancery Divi-

'ew, but it is not the real explanation of the sIon (23 Ch. D. p. 209-p. 369), In re Aston,

d-trine, for if it were, part payment of the p. 217, requires a word of notice. In it the

Purchase money would defeat the operation P rtice of the Ca testator h

Of the statute. But it is well established, and prac ine four Court where e i h s ano n has

Cantbe denied that the receipt of any'sm appointed four trustees in bis will, and one is

e , d i t te vr t of an sum, of unsound mind, is declared to be, not to

treve, large, by one party under tbe con- re-appoint tbe other trustees in tbe place of
tract, will not entitle the other to enforce a themselves and the lunatic trustee, for the

COtract which comes within the 4th sect. purpose of exc uding the lunatic trustee from

hat can be more contrary to conscience tbe trust, but to appoint a new trustee in bis

tharn that after a man has received a large sum place.

0 îIInOney in pursuance of a contract, he should RESIDUARY ESTATE--yoîD BEQUEST.

aege that it was never entered into ? T he T v . H rT n

. e ground of the doctrine in equity is that In the next case of BZ"ght v. HarInoli, p.

If the Court found a man in occupation of 218, a testatrix made a will as follows :-it

ad or doing such acts with regard to it as give to C. H. all ty personal property, withb

'*OUld Prima facie make him liable at law to the exception of my wbarf at L." The be-

%%n action of trespass, the Court would hold quest of tbe w harf failed for remoteness. Tbe

that there was strong evidence from the nature questions were ( (), whether the above was a

0f the user of the land that a contract existed, residuary gift; and (2), whetber the wbarffell

be Would therefore allow verbal evidence to into the residue. The Court of Appeal de-

given to show the real circumstances under cided botb cases in the affirmative. As to

hich possession was taken." But it is a the first question Jessel, M. R., says-"f You

Cous thing that at p. 133, Thesiger, L. J., may have a residuary bequest in various forms;

thout noticing these remarks of his col- tbe same tbing may be meant tBougb not ex-

a se, says-" I confess that on principle I presse the e ms. Be hotever
e to see why a similar doctrine should not it is expressed, the effec h must be tbat it is

aPPlied to the case of a contract of service, intended to comprise aIl whicb is not disposed

aIld as the doctrine of equity is based upon of by the will. It is not a true resdue if there

the theory that the Court will not allow a is some part not disposed of by the will to


