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The motion was heard ini the WeeklY Court, Toronto.
L. A. Landriau, for the executor.
R. McKay, K.C., for Bridget McDonald.

SUTRE1LAND, J., in a written judgment, said that the, testator
bequeathed $10,000 to his wife, Bridget McDonald; also ail lishousehold furniture; also the right to occupy free of rent thetestator's dwelling-liouse during the rernainder of her 'lie Or 8olong as she desired, "excepting as hereinafter provided.y Hethen devised and bequeathed the "balance" of his estate, bothreal and personal, including ail policies of fle insutrance, Vo, hisfiv-e chîldren, naming tliem, to be divided equally amiong tiemi-- 1f niy executor deenis it advisable at any tume alter niy d14a t 1Wo seil the propcrty in which I arn residing," that is, thcelln.hiouse first referred -to, "lhe is Vo do so, and rny widow is f gi Veup imimediate possession witliout any claîun for dower, and theproveeds of the sale are te be divided equallyý btween riiy fiveý

children above mentioned."
Ii first question was, whether the taxes on thiedw1ighouse sliold be paid by the wvidow or by the estate. TI1e learn-ledJudge~ said that iL seemed clear thiat a tenant for life-- lieIte8stator clearly indicated the contrary-imust pa 'y thie "uisuialoutgoings" such as land taxes: Jarman on WilIs, 611) , (191>p. 1214; and, if the widow was a life-tenant, shew woiuld be hablwefor the taxes. 'But her interest could net properly l e calledl a life-interest. It WUs a iere right Vo occuipy tIe property un' ltil alsale shiould be lad, and tlere might be asale ýwlienever ilie executtordeex-ned ît advisable to seli. The taxes, therefore, sliou](d le paidiby the etate.

l'ie second question wa, w4ther the widow was en1tifled Vointerest on lier legacy of 8S10,000 before the expirati1On of oneyear fromi tlie death of the, testator. It appeared that at theLimie of the testator's deatli there waq no read y cash awailablefri whidli Le pay the legacy. The widlow hainiig representedi Wthe executor that she had no rnoney Vo, live on, lie began payinglier interest on Lhe legacy, monthly, at tIe rate of ") per cent.,during the first year. The testator died in July. 1915. Sincethat Liie lie lad beenr paying the legacy in instalmienit5 and payingintere-st on the balance thereof from time Wo Line remaiining unipaid,.The executor could not lave been coinpelled Vo pay interestto the idcow before the exiration of one year froin LIe deathof the testator: In re Whittaker (1882), 21 Ci. 1). 6$57. It waseontended, however, that the executWr lavýing paid interest,expresly as interest, lie could not now reeov er iL froin the recipient.-he did not pay iL under a rnistake eîther of law or fart: Maskellv. Korner, [l1915j 3 K.B. 106, at p. 117.


