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y'me hoi, gentleman, the mem-
T ‘Loroulo West, 1t 18 not cou-
€ Ul the wisdom OI our ImMaking
at.'mn.‘fl."?mpt- Bul @ united prowest
Tutioy - MY construction ot lne consli-
mem;n Wwialch involves tie parly ele-
wrq Would be gdvantageous as o re-
e rOI obinion. It would be well in
wag Ylure 10 be avle to say, 'such
our OUr opinlon in tne past, and sucn
tuer atl}tuue.’ it may pe sSald Lnat
lmse hd-.s been u disposition to treat
N uo“‘* 4 party quesuon 1rom the nrst.
wut l.nm dispuie tnlsg contention, s ;
To tht *‘-C.'-loll‘has been taken contrary
Tion € Uue intcrests of the constitu-
g ’I,'afld I tne Nndl moment lor giv-
ul'n\fldl altect Lo such action nas not
i m"'fl, then there is still hope, and
00 ‘:’ be hoperully argued ‘At Is never
ion 4le to menu. But in my opin-
Onnotmng‘has. up to the present, been
Tor oo S#id whicn makes it duhcuit
Dosjfillhel‘ party w retreat tfrom tune
up On taken up, because tne action
L0 this moment has been but a
nee 3 of steps and procedures follow-
5 e provisions of the British North
spr?emca Act.”  In the course of Lis
0“""“ the hon. member read the ful-
Willg stalement of the Propositions
€ Would recommend the House Lo
adopt,
Ynat the people of this province
;&ve an . interest in the correct con-
ed uction  of tne provisions contain-
N In the British North America Act,
“Sbecting  uppeals from  provincial
¢Blslution on the subject of educa-
tk;m under the ninety-tnird section of
¢ british North America Act.
L That in the opinion of this House
o€ Jurisdiction: of the Parhament of
Eafl‘u.da, arising out of appeals in re-
vﬁﬁt to grievances created by Ppro-
be.“lal leglslaticn under these clauses
It‘mg a purely remedial jurisdiction,
L 18 thercfore essentially and wholly
;lslilmcxal in its nature, and that every
W‘e& tuereunder should be in harmony
. 1 iy es PR 11 (1=
%dure‘“e principles of judicial pro
julbal it is incomsistent with a
Lﬁf“mﬂl treatuent  of such appeals
m"-t_tney should be presented to, wr
u nsxdez"ed by FParliament as ques-
(NS ot party policy.
unldnm the jurisdiction and procedure
Bri €r the ninety-third section of the
cult-lsh North America Act are De-
lar and unexampled, and that the
Lrinciple of the responsibility of the
n‘Qvex'lxmer}t of the day in respect to
n‘(ff“l‘es introduced by them should
n‘“tapply to treir action as a Com-
1; €€ 0f the House laying their find-
reg and draft of the appropriate
o Medy to give effect thereto before
arllament for its consideration.
t}jhat the constitution is made for
Co:e beople and not the people for the
ugnsmtum,n,. and that the constitu-
imga-l‘ Practice of Parliament is not
raded to be so applied as to embar-
888 the proper action of Parliament
& carrying out the special and judi-
‘81 jurisdiction imposed upon it by
o8 ninety-third section of the British
Orti America Act.
hat in the opinion of this House

:1};? Jurisdiction and action of Parlia-
“ent  following any finding of the

BOVanor in Council upon such appeal
o Done the less iudicial in its nature,
_L‘Vithstanding the liberty and duty

heh in the optnion of this House,

sxaﬂfamem undoubtedty has to con-
poliij, Juestions of the practicability,
tical consequences, and expediency

}nvolved in appropriate remedial legis-
ation,

iurhat such discretion of Parliament
tha% Judicial discretion analogous to
Coupey Mich is constantly exercised by
in rts of Law in granting or refus-
injg the extremge remedy of mandatory
a Unctions in cases where, although
m Erievance may be proved and a
lh:ndatory injunction admitted to be
talk, abpropriate remedy, the Courts
Whe into consideration the question
_Pen?tl}er the enforcement of such
‘Qu edy involves impracticable conse-
foNce or jg jnexpedient on grounds
Eeneral public policy.

mig ot this Legislature gesires to sub-
ceq t3 earnest conviction that a pre-
eq Mt of evil tendency will be creat-
to’ +2Nd that consequences contrary
JUstice, ana public policy will fol-
legy to this and other provinces whose
Slation, is suhiect to the sald svs-
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tem of appeal if such appeals heard
by the Governor-General in Counct, in
cpedience o the constnutional pro-
vision,s of the British Noriin «unerica
Act, the order made thereon and the
further procedure of the Governor in
Council irn  laying the result of the
finaing of fact and law berore Parlia-
ment in the form of a remedial order
for the judicial consideration of Par-
llament, be treated as a party mea-
sure or 4 matter of voluntary policy.

That this Legislature do, therctfore,
tespecttfully and earnestly urge upon
the Parliament of Canada that the
question now, therein, pending upon
the appeal in respect of the legislatvion
of the Province of Manitoba, be not
treated ag a party measure but that
each member of the said Parliament
be permitted to and do determine
thereon, according to his individual
judicial judgment and conscience
pursuunt to the true intent of the
provisions of the constitution provid-
ing for such appeals.

The hon. gentleman defined the ac-
tion orf the Dominion Government in
the matier as the necessary, ovdinary,
and compulsory steps under the Con-
stitution. 1t was not an act of volun-
tary policy, but of compulsory legisia-
tion, and the words of the Domanion
Government leader, as reported in the
Toronto Globe, were read to emphu-
size the fact that even up to the pre-
sent hour the Government would be
ready to welcome any solution of the
difficuity which would prevent the ne-
cessity of their taking action.

* Even Mr. Laurier,” continued the
hon, member, ** has admitied the ex-
istence of this fact. I quote again,
“The hon. honorable gentieman who
introduced the Bill in the House,”
said Mr., Laurier, ‘ has constant-
ly reiterated the statement that
the Government are not free
agents in the matter but are tools
ot the Constitution.  Mr. Laurier
does not contravert this position, but
rather declares that the remedy of in-
terference is found in the counstitution,
und being there mnust be applied by
those who love the Constitution. 0On
this point both sides are agreed. There
is the universal admission that such a
grievance, or claim for remedy, exist-
ed as constituted a jurisdiction of the
Governor-in-Ceuncil to hear the ap-
peal, and therefore to judge it ; and it
is clearly implied that the Governor-
General shall, on comparing the facts,
find and determine whether there has
been an infringement of provincial
rights, No one denieg that there has
been a technical infringement of a
technical right, and it follows, there-
fore, that without option it ig left for
the Governor-in-Council to simply
point out a specific remedy for a spe-
cific grievance, There is only one
point, sir, upon which I am compelled
Lo differ with the hon., member [or
Toronto west in his statement of the
case, and this I take to be more in
the nature of & hasty generalization on
his part than an error of fact. The
hon. memher referred to the appeal of
the Roman Catholic minority of Mani-
toba, the order of the Privy Council,
and the Remedial order as unduly
rapid in their sequence, but 1 wish to
point out that there Intervened bhe-
tween the appeal and its final result
all the necessary routine steps of a
judicial investigation. The subject was
very fuilly and very thoroughly ventil-
ated in the judicial procedure at Ot-
tawa, and the barren steps were then
taken of simply finding the grievance
pursuant to law, and indicating to
Manitoha the course to be pursued.
It was the duty of the Governor-in-
Council not only to hear the appeal
and communicate the result to Mani-
toba, but to prepare the remedy. It
has heen stated that according to the
judgment of the Privy Council it was
no part of the Government’s duty to
frame an Act and bring it down to
Parliament ; bul who can admit such
an assumption ? I think, sir, that one
circumstance in connection with the
procedure will be sufficient to prove
the contrary. Parliament has jurisdic-
tion, and it is only by the Parliament
of Canada that an ultimate remedy
can be given ; others are only prelim-
inary hearings ; Parllament’s action is
final. And how is Parliament’s sac-
tion initiated ?
taneously In this matter, but has to

It cannot act spon- -
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have the opinion of the Governuvi-Gen-
eral-in-Council autioritatively c¢om-
mumecated to it betore 1L can be seized
or tne authority to legislatg on such
a question. 1t is necessary then for
the Governor-General to present prac-
tically tne draft of the Act to be pass
ed. 1t is not enough for the Gover-
nor-General to say ‘Manitoba has
legisiated, but we are not satistied with
this legislation I Eig duty is clearly
to bring down the draft.

“We are then face to face, sir, with
a new situation,  the remedial process
itas gone  thoougn the necessary
stages, and has now come before the
only constituted authority which has
power to grant the remedy. In the
arguments which have taken place
thereon, Parliament has been referred
to as having political rather than ju-
dicial jurisdiction in this matter. Now
L agree withh Mr. Lautier in saying thau
Parliament need not apply this remedy
inecnantcally. uvery lawyer KkKnows
tnal there are an abundance of prece-
dents where courts themselves take
policy and practicability into consider-
ation before granting injunctions or
mandamus, those hgh forms of ju-
dicial remedy. So also Parliament may
exercigse a judicial policy. The jurisdic-
tion  is granted only o remedy
a grievance—a  remedial  jurisdic-
tion based on an appeal—a par-
ticular piece of legislation ap-
plied to a particular grievance. Some
consequences must follow at once as
to this procedure if it is judicial, if
it is introduced with the object of do-
g right where wrong has been done,
then it is perfectly clear that no mere
implied constitutional practice, which
is not in the letter of the constitution,
can possibly be applicable Lo this par-
ticular case it it involves an inconsis-
tency of the judicial nature of the pro-
cedure. This is the crux, the central
point of the conflict from which springs
the action of the Pominion Govern-
ment. 1 trust, sir, that it is clear
enough that the direct must overweigh
the supposedly implied and indirect.
If, therefore, it is a. constitutional prac-
tice that when the advisers of the
Crown, the Cabinet of the day, the
leading committee of the House of
Cemmons, bring down a measure to
the House and advise its adoption, and
it the practice is that in case of a re-
fusal of Parliament to carry that
measure, it then becomes necessary for
that Government to résign, then what,
sir, would be “he effect of applying
that practice to the operation of Par-
llament under this Act ? Would not
the principle involved cut at the root
of the judicial method of Parliament
in dealing with this appeal ? At the
Dublic meeting held here a few days
a4go it was said that a Government
which was capable of introducing a
measure based on such provisions was
indefensible. The Government is re-
garded as a culprit merely for perform-
ing its techunical duty.”  Would mem-
Lers under such circumstances vote as
impartial judges, or as supporters or
opponents of the Government of the
day ?

At this point (ten minutes to six)
the Speaker left the chalr.

When the t{ouse re-assembled, the
hon. gentleman inquired whether in
f:wtv a compulsory policy was of equal
significance with a voluntary policy.
The hon. gentleman did not think 80,
and in support of his contention quoted
the words cf Lord Watson, The juris-
diction was extraordinary. One might
search all history and find no other
precedent where the power to legis-
late was given to a duly constituted
Legislature, and then the power of ap-
pbeal was given from that legislation to
another Legislature ! Tt was unexam-
pled. The hon. member endeavoured
to find parallels in the appeals of the
nrovincials of Siclly against the Pro-
consuls to the Roman Senate ; in the
iimpeachment of Warren Hastings for
the misgovernment of India. upon the
appeal of injured subjects ; in the prac-
tice of the House of Lords itself ; but
he was fain to confess that the simil-
arity was more avparent than real,
The action of the House of Lords on
appeals was a purely judicial action

“T must call the attention of the
TIouse.” observed the hon. member,
“to the significant fact that this pro-
dédure of the Lords i3 founded on prac-
tice and necessity, and not upon any




