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Paas. Tii.. defendant pleaded to the coutit onthe covenant, non est factum aud non demiasit,
sud te the cotuts in trespass, nlot guilty. The
plaintiff obtained a verdict for one Shilling.
NO certifiate for costs having been granted bythe learne(t Judge who tried the rause, the tax.
iug oflicer refnsad to ýax the plaintiff hs cost ofsuit. A mnmons was taken out tt revîew the
decision of the. taxing miaster.

W7. S. Smi4l& shewed cause.
OreeZmnu supported thie sumions. The. ques-tion of tille arises under the pies of non demisit

wliicii ousts the. jurisdiction of the County andDivision Courts, snd therefore no certifieste wa8
necessgary.

WîLB<m< J., allowed the appeal.
Order accordingly.

REGINA Y. CLÂNCY.

VWrant Âot-32, 33 Vie!. cep. 28-jutice Of the
Psace "Uciiagf.1r Polie M.giotrate.

Hfla, thât a conviction by one Justice of the Peace un-der the Vagrsnt Act le bad.Quu,. Wbether if the. Juitice o! the Poe. were sittingrfor s"d et the request of a Police Magistras, theconviction would bc good.

[Decemnber 1-2, 18 7
6.-WnsoN J.]

l'ie. prisoner wuS arrested ini the town ofBelleville withot auy warrant iiaviug beenissued for his arrest, and was trid before oneMackenzia Bowell, Esq., a Jtutice of the. Peacafor the County of Hastings, Who convicted hlm'of beiug- s comulon vagi-st, undar 32 & 33Vict. cap. 28, sud comniitted hum to the. coin.Mon gaol for the terni of six ulontiis with hard
labour.

J. B. Clarke having obtainad fi-ou Mrjus-tic, Wilson s writ of hiabeas corpus, on thareturu of the. writ, moi-ed for the. discharge ofthe. prisouer on the ground that the. comniitting
Magistrat.. iad no jurîsdietion nder the, Act,tiist tile powars of Sucii Act required to b. axer-cised by - Stîpeudiary or Police Magistrat,
R ayor, or Wardeu, or twu justices of tiie Peace'.

CaPreol for thi. Attorney.Gerter., aska foran eulargeuitut to file au aflidavit siiewing thatMr-. Bowell was Sitting for, suad at thie requestof the Police Magistrat. liien hae convict.d
the prisoner.

WilsoN, J.-Th, conviction iiaving beaumade by only ona J'ustice is bad, snd 1 'mustdiacharge the prisouer. Adinitting that thea Jus-tice of the. Peace was Sitting at the. request oftiie Police Magi8trate, 1 doubt wiiether thatwould get over the. difficulty.
1>10'ner dfsiarggs.

gr JoizUrJiA.
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EGINA Y. BR&DsHAw.

GENERAL SESSIONS 0F THE PEACE FOR
THE COUNTY 0F ELGIN.

REGINA V. BRADSIIAW-IN THE MATT1ER OF
APPEAL BETwEEN HENRY BRADSHAW, Aep
pellant, AND RICHARD B. NicHOLL, Re8pond-
ent.

Summn4ry confwia»è fur dettroying a fence under-
32 & 33 Vicf. cap. 22, D. me. 2li-mtaim.

The de! endant, Bradsbaw b.d buried a child in a grave-
Yard near the romains of bis own father. The coin-
plainant Nichol b.d a arcel of grouud wbich the
sexton of tbe churcb b.d appropriated to bis exclu-
sive use without any autbOrity fromi tbe Incombent
or churcb wardeus. Tbe complalnant subsequently
extended bis fence, by tbe lik. cousent of tbe sexto.
only, aud Onclosed more ground, so that the fonce
croeed diagoually over tbe grave of defendant'i
cblild .defendant remonetrated, but obtaiulng no fl-
dreOs, Or & removal o! the fence, proceeded to r.-
move ht himsU. In Proce8s of doiug sO be broke a
masrbie pilla, Of comPlainan's fonce, for wbicb ho
wa tummone<j before tbe Police Magistrat, of St.Tbomnas, for «Iwllfully aud maliciouely » destroylng
a feue. under me.2 SotS32 & 33 Viet. cap. 22, D. Ho,
was fined 810, and ordered tb psy for tbe damnage.Froni tbis couvictiou the &efendant &ppealed to ther
Qeneral Sessions of tbe Pose.

Held, tbat altbougb tbe defendant ws gulty o! tras-
paqs, fer wbich be xnigbî be mnulcted Iu damnages ina civil actiou, he wam flot hiable te s fine, sud thst,
actiugz under a c1aim of rigbî, tbe set was not noe-

sily mal £cioug.
(ST. Tooms, Jan. 15, l576.HUGIDS, Co. JCara.

This wss an appeal fi-on, a couviction by the.
Police Magistrat. of the. town of St, Thomas,
for uulawfully.and ma-iciolusly breakiug down
aud dastroying s fance iu a graveyard under
Sec. 29, Of 32 & 33 Vict. cap. 22, D.

J. .3cLean for appellant.
-Hort on for respondeut.
Tii. jîîdgmant of the Court wss delivered by
HUGHES, Co. J., Esq , Chairma.-Tiiis appeui

is in the. nature of a new trial, W. tiiink ther
only important point for cousideration is wiieth-
or the. set complaina(l of was malic"usy doni.

There cau b. no question whatever, that it
was uulawful, sud that tiie appellent would
have beeu liabl, to damages in au action of'
trespas, but ià must have been malicioualy
doue or the. conviction must fali. Tii. pro-
ceeding before the. Police Magiitrate was one
flot ouly seekiug for damages to be awarded to
the raspoudent, but for a penalty te b. inflicted
besides : the ou. for tiie uulawfulness of the. act
sud redress of tiie privata injnry to the property
of the. respondent, the. other aus apnlh.
nient or penalty for the. aU.eged mallaiouanna
of it.
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