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notions appear ta exist. The object of the Act,
and of the pramoters af it, and that u'hich I
think appears upon the face of the Act itself, u'as
ta proteot mothers from the tyranny of those
husbands u'ho ill-used them. Unfortunately, as
the lau' stood. before, however mach a u'aman
might have been injred, she u'as precluded frein
seeking justice frein ber busband, by the terror
of that pow'er u'hicb the lau' gave to hlm, of
taking hier children froin ber. That u'as felt te
be so great a hardship and injustice, that Parlia-
ment thought the mother ought to have the pro-
tection of the lau' with respect te ber cbildren
up to a certain age,*and that she sbould boeat
liberty ta assert lier rights as a vife u'ithout the
risk of any injary being done te ber feelings as
a mather. That was the abject u'ith u'hich the
Act u'as intraduced, and that is the construction
ta be put upan it. It gives the court the pow'er
of interfering; and u'ben the court sees that the
maternaI. feelings are tortured for the purpose of
obtaining anything like an unjust advantage over
the mother, that is precisely the case in u'hich
it u'ould be called upon and ought ta interfere."

In re Halliday, Ex parte Woodward, 17 Jur. 56,
came before Turner, V. C., in 1852. That u'as
the case of a petition under the Act, presented
by the mether, praying for the custody of ber
infant child, four years of age. It appeared that
the busband and u'ife had lived bappily eneugh
together until about a ycar previeusly, u'ben a
legaoy of £540 Wa been left Wo the u'lfe, u'hicb,
it vas alleged- the busband had sines squandered
lu dissipation. The money being alI gene, and
bis wife beooming chargeable ta the parish, he
was taken up for descrting bis vife, convicted,
and sentenced ta six mentbs' imprisoninent.
Ehortiy after eoming out of prison, he made bis
u'ay, in the absence cf bis wife, ta the ledgings
u'bere she vas living and maintaining herself bygoing ont as a laundress, and teok au'ay their
cbild. lHe refused Wo utate u'bat bad become cfit, except that it vas at board in Essex. By the
affidavits filed in the matter, eacb accused the
other of habituaI drankennesu, and in addition
the wife accused the husband of adultery.

In relation ta the Act and its object, the Vice-
Chancellor says: IlIt wili necessariîy be impor-
tant, ln thei fit-et place, ta laok at the principles
upon u'hicb the Act proceeds. When this Act
came into operation, it vas the undeubted lau' cf
the country that the father la entltled Wo the sole
custody cf bis infant children, controllable enly
by this court (the Court cf Chancery) ln cases cf
grass miaconduet. With this rigbt the Act dees
not, as I understand it, interfere se far a te have
destroyed the rigbt; but it ifitreduces neu' ele-
ments and consideratians under u'bich that right
is ta be exercised. The Act prcceeds upon tbree
grounds: firet, it assumes and proceede upen
the existence cf the paternal rigbt; secondly, it
connecta the paternal rigbt u'itb the marital
duty, and imposes the marital dutY as the condi-
tion cf recognizing the paternal rigbt; tbirdly,
the act regards the interest cf the child . These
three grounds, then-the paternal rigbt, the
marital duty, and the interest cf the child-are
te be kept in mind In deciding any case under
this statute." Nie tben cites Warde Y. Warde,
in confirmation of bis view, and says, IlI tbink
there is a very great difficulty in calling on the
court ta restrain a man ln the exercise cf bis legal
right. * * * There are, bcu'ever, tu'e grounds

on u'bicb tbe caurt bas jurisdiction under the
Act, viz , breach cf marital duty, and the interest
cf the child. That the husband did desert bis
u'ife previously ta May, 1861, bie does flot deny;
but he justifies the desertion as necessary. It
is, therefare, incumbent upon me Wo look intothe conduot of the wife. The charge against ber
is that of babitual drunkenness." The Vice-
Chancellor, upon thc evidence, came ta the con-
clusion that this charge vas not proved; and,referring te the conduct af ber husband taking
au'ay ber cbild frcmn bis wife's lodgings, and te
the fact that he did net even inforin the court
u'bere the cbild was, except that it vas at boardin Essex, he procecds: ilIs it, or is it flot, lu
contravention cf the marital duty, u'bich the Act
bas placed in campetition u'itb the paternal right,
that thé husband, should thus take au'ay bis chil-dren and keep thein, u'ithout any communication
u'itb the mother as ta the mode, or place, or cir-
cumstancea cf their maintenance? The natural
right muet be beld Wo bave been madified by theAct, and the saine eppertunities must flou' be
giveni W thp mother as ta the father, cf commuai-
cating witb the cffsprýing. Then there is te becansidered the question cf access only, or ofcustody cf tbe child; and that depends upon
u'hat le mcst for the interest cf the cbild in the
position cf the parties." And finally, he says:"lBut I shaîl decide, if possible, ratber in favour
cf tle paternal rigbt than againet it; and Itherefore give flou' an option te the father ta
place bis cbild ta be taken care cf u'here the
mether can bave accesa Wo it, and see that it 18prcperly attended te, so that she may have the
benefit intended by the Act. Unless it; be ebown
by affdavit on the next seaI day that this bas
been done, I shahl direct the child te be delivered
over ta the mather."l

In Shillito v. Collett, 8 W. R. 683 (A.D. 1860),
the application u'as by the mother against thetestamentary guardianl cf the cldren, appointcd
by bier husband's u'iIl, for the cuatody cf three
cbldren, all under seven years of age. The
observations cf Kindersley, V. C., la that case,
are Wo ho taken as applying ta the pairticular
circuinstances cf that case, u'hicb frein its natureraised fia question arieing out cf the fact of àhusband and u'ife living aport. The stress which
be lays upon the interest cf the children being
the Point te decide the case, muet be limited te
the case before hum. This suffioiently appears
te be the latent cf the learned Vice-Chanceller,
froin the context'cf bis judgment; and it 18
therefere by ne means an autbority for the posi-
tion, that in the case cf separation between
husband and vife, the cause cf separation le tebe overlcoked, and tbat the sole point for consi-
deration is the benefit cf the blidren. lie says,
there, "lBeyond ail doubt, if it bad net been for
Mr. Justice Talfourd's Act, the guardians ceuld
have aasumed tbe conduct themuselves cf the
education and maintenance cf the hbldren ; but
under the statute, the court bas the discretion,
either against the father or tbe testamentary
guardians, as in this case, vbere any cf the cbil-
dren are under seven years of &ge, if it sees lits
ta decide that the custody shaîl be given te the
mother, altbough she u'as flot appeinted gtSr-
dian. With respect ta the age cf the cbldreu,
the Legislature ccnsidered that as betu'een the
guardian and the mother, the very young chil-
dren required a mether'8 nurture ; and, netwith-
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