
156-Vol. VI.] LOCAL COURTS' & MUNICIPAL GAZETTE. [October, 1870.

application for administration bas been made.
But for a mere routine attendance, I think the
special charge is nef propcrly made. The word-
ing of flie scbedlule is, ",On every special attend-
ance, or fer purpose of audit, $1." frein wbich
it is plain fliat an attendance merely te sign an
order is veŽry different frein an attendance -for
purpose of audit," and fbat a "special ettend-
ance" must aise be very différent freont it, wlien
the special attendance is placed on tlie sanie
footing, and is rernunerated on the saine scale as
an attendance for tbe purpese of audit, whicb'
latter business rnust require special care and a
upeci,9l adjudication. quite unlike the mare grant-
ing of an ordinary fiat in a non-contentieus pro-
ceeding.

I ny Opinion the Regristrar is net entitled te
the nintb item, of 50c.,whicli is, accorhing te
the tariff, for "Attending, and entering evefY
order macle or procecding b'ad on a special attend-
ance, or attendance for audit by Judtre."

I fbink also tlie Registrar is net entitied te the
eigbtb item, of ]Oc., whicli tlie tariff alloNyS te
hlm fer - Drawing special orders or otber instrul-
ments directed by the Judge, per folie," becauSO
this is net a special ordar, and if is net 010
whicli cao be paid for by flic folio, or was in-
tended te bave been se paid. The order can
eniy be in tbe nature of a fiat, and most likelY
is in aIl cases endorsed on the application or
petition-" Let grant of administration be moade
te -- as wiîhin prayed ;" and for which
the Lagisiature thouglit 50c. te be an amnple
remuneration, considering fthe very sinali aile-
ancas made te ail persons for fliair services under
the statute.

Tbe rfie wili formally be nmade absolute.
Tbera will lie ne necessity te preceed further, as
the parties statel tbey would lie satisfied with
the decision of tbe Court, end conforin fbern
selves te if.

bMoRRse-;, J., concurred.
Rule abselute.

CIIANCERY.

(Reported by ALEX. GRANT, ESQ., Barrister-at-LaWy
Reporter to the Court.)

ROMrANES v. FRASER.
Married wonuib's cdr,- .tI'qqistruytes intcrested-~EvidCeff

«gailist certiJrcetPe.

The solicitor cf the hclslbaîut biing City Recorder, was 1111
net te be disqualîtled to take, as a inagistrate, tli(ý '.ain
Ination cf a inarriedl wcbnan, for the conveyance of lier
land. [SPRAGGE, C., dubit(tnte.J

Magýistrates ial.crested in the transaction are net vofille
tent te take the, exaîciinat ion of a inarriecd won for tie
con veyaîîe cf lier land. The, soliîcîtÀor cf the lîusbailà is
net as s1ic i<inqaliti cd.

Wlere, ifter tic dlevease cf cce cf the Justices cf tic ec
by %vlî'i ail exinîInation was taken, tie otiier. an oltl
nmac of svn-tregave evidence that lie ditl îîct
reculleeýt iiiq 'lid 'lot l)elieve tliat the wife was exaiiiinrd
as thc vetiiiote .4îted, the court gave crudit te flic
certiticate Dot rfltistantting the evidlenle.

('29 U. C. C. R. 2d7.Jî
Tbis was n re-hearing at. the instance of the

defendants. Tbe decree on thie original bearing
la reported ante volume 16, page 97.

Mr S Blake, for tbe defendant.
Mr. Mchennan. for fthe plaintiff.
SPRAGOR, C -1 entirely agree with uny brother

Mowat as te thie weigbft te lie given te tbe s ,lemn
oertificate signed by tlie twe magistrates, wherc-

by they declared that the rnarried wornan had
been exarnined before them touching lier consent
to part with her reai estate, and that it must
Outweigh the mere recoliection of one of thein,
the other being dead, as to what passed upon
the occasion.

1 confess 1 do not feel equally clear upon the
other point. It was the manifest intention of the
Legisiature to afford to married wornen protec-
tion against the àlienation of their real estate
except with their free and veluntary consent.
An examination before certain public function-
aries is the machinery provided for that purpose.
The examination is to be apart frorn tbe busband,
80 as to provide for the absence of an3 constrain-
ing influence, and the examiners are to ascertain'
ber own will ini the matter, and to certify their
Own opinion;

It is evident tliat to carry out the intention of
the Legislature in its spirit, these public furic-
tienaries should stand perfcctly indifferent be-
tween the parties. Does tlie solicitor of the
liusband stand in that position ? Where, even
the presence of tbe husband is not tolerated
should bis solicitor be allowed to acf in a j tdicial
cvtPacity ? Consider tbe position of the womann.
The law presurnes that there may bave been
coercion, or that the woman rnay be acting front
fear ot coercion, eve n though sbe gives lier con-
sent. Can she feel as frec to disclose ber reai
feelings and wislies when one of those to wboin
She makes answer upon these points is lier bus-
band's professional ngerjt? Wbether justlv or
nef, sbe will alrnosf certainly appreliend tbat any,
appearaînce of disinclinafion on lier part would
be reportcd f0 ber liusband.

Furtber, a person standing in that relation te
the husband would bave a leaning in favor of bis
client, at least rnost men would, andl iuiigbt so
conduct thie exarnination as to make if less a
reality tban if ouglit f0 be. R1e would pracfical-
Iy, as well as theorctically, be in a false position,
Cxercising a judicial function with one party for
bis ewn client.

Tbere seeres te me, therefore, te be very graVe
Objections te sncb a practice, and 1 rnust confelfi'
tliat 1 amn not convinced of its prepriety by wht
lias been done in England, and 1 liope thaf soli-
citors wiîî not in future place fliemselves inl 00
anornalous a position. On the other hand tnere
is force in the consideration, that I believe weighs
witb my iearned brotbers, that tbe security Of
tifles migbt be endîîngered by bolding conveY-
ances se executed. net duly ezectite(-solicitor$,
conceiving probabiy tbat f bey were free to act 60
exarniners if rnagistrates ; and, if aware of tb0
practice in Eugland. holding thîf .tbey werO
warranteul in adlopting tbe like prictice bere. 1 I
arn net sorry, tberefore, that my leitrued brotbetO
bave been able te corne te the conclusion at wlibioh
fbey bave arrived.

STSONG. V.C. - As te the evilonce of ~'
Donald .iEneas iroe I entirely agree tb1ý
my brither Mowat's judgment eugbt teo be celV
clusive. and that if rnust be taken that tbe pritO
facie evidence afforded by thie certificate ig )0
displaced Witb reference te the oflier questbo~
I tbink it establisbed by tbe evidence that Nr
Arcbibald Jobin Macloneli, one of the exainlfltn%1
justices, wats the solicitor in tbe mortgage tll.

section of Nlrs. Frasers husband the rncrtgage?
and upun this the defendant contends that theO
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