
s -.- -W rr- ~ ~.q.f;

526 Canada Lazv JowriW.

lation by nort'ce be is bound to do so in the mariner provided and mnust
conform s;-:ictly to the mode prescribed.

The proof of the mailing of the notice was confiicting anai far [rom satis-
factory. The plaintiff swore po&itively that bie had never received any such
notice, and there was no evidence to show that he had. Thle proof of the
contents of the notice was by an i mpressed tissue paper copy a nd the name
of the addressee was thereon written as Paul Cynack, - iilst the plaintiff's
naine, as clearly written in the agreement, was Czuack, so that, assuming
that the name on the envelope was spelled iii the saine way, the post
master might easily have handed the letter to some other person.

Held, that notice of cancellation was not sufficiently proved, and that
the agreement had not been effectively cancelled by the proceedines
takL-n. Assuming that the plaintiff really understood the full meaning of
the two clauses, he had a right to expect that the second mode would be
adopted in case bie made default and had reason to feel perfectly safe until
hie would receive a notice to pay o- otherwise that the agreement would be
cancelled.

Robinson, however, afterwards conveyed the property to the defen-
dant Parker, wbo denied &Il knowledge of the plaintiff's position and nights
with respect to it, and claimed to be a purchaser in good faith without
notice. His conduct was, in the opinion of the judge, open to unfavour2-ble
inférence Gr 'iîrmise, but there was no proof that he had actual notice of
the piaintiff's rights or of bis possession of the land or that he had any
knowledge of the fraudulent schemnes of Robinson. Fraud is not to he
presumned on mere suspicion, but must be positively proved.

Iield, that the plaintiff cotild not have specific performance agairst
Pazker, as tbe land was under the Real Prcperty Act, and Parker was riot
bound to inquire as to the rights of any person in actual possession: Real
Property Act, R.S.M. 1902, 55. 70, 74, 76.

The plaintiff was allowed to remnove the house wbicb hie had erected
on the land; but, if bie elected to do so, be was required to pay Parker
$îoo as damages for cutting wogd on it, for which Parker had cotinter-
claimed. If plaintiff did not take away the bouse Parker to accept it in
full of the dam ages.

Action dismissed as against Ilotigl and Parkcer. V)efendant Robinson
ordered to pay plaintiffs costs, also those of biis co-defendarits, as hie was
fouild guilty of fraud.

ln bis statem,!it of dlaim tbe plaintiff had asked only for speciflc
performance of the agreemient, but under the power c.oiferred on the

Court I)Y section 3 8 (K) of the King's Beui Act and Rules 34 and 346
as to amendmnent of the pleadings if found iîecessary. The judge granted
the plaintiff further relief against Robinson Iby ordering the latter ta pay
the plaintiff, by way of daniages, whet lie had paid to Hougb on account

of the purchase rnoney of the property w'ith interest.
Haggar, K.C., and Wit/a, for tbe plain -tiff. Aikins, K.C., for

Parker. Robson, for Robinson. A. C. Ferguson, for 14ougb.


