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the length of showing that the courts have undcr-that [Ile granited final judgirnent Oin admîissions
5

in the Pleadings. There docs notapert
have~ ~ ~ 11 b enyCs inwich i t baýs been atPpliedas it is biere sougb t to be aipplied in respetfaCOunter-cliin but it seelîîs - piCle tt thea

Counter-claini mnust, for this purnpe ta one
the samie footing, as anan oni

[NonF.T Ple !n.a, ,~r/cae,
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Although R. S. 0., c. 107, sect. 4 1, dues ntrender -h necessar Y for the Couî t to alloxv coin..pensaticîn to an executor n1 every Cas.e, n10 Mat-ter hoxv flagr10ant bis Irisconduc<t, ýet nlegleet ofduty by an exe-Ccttîr sc as r-etai'n in,". mloney inhand that shouli hc ave been applieci in) paynlientof rnortgage debts, aiîd of such magnitude~ as tojustify Charging hii with ý>interest 
anti rests, isnot enougb to deprive hiîîî of COlIissn,~j noreven of the Costs of the suit.

'llie course of clecision bas beeti that an ex-eCutor or trustee xviii be ailowed his coiiiî1
5S1001though hie înay ]lave s0 manageci the estate als tojustify thie appointment of a reCeiver, and to bedepriveci of ancd even mnade to pay costs.In this case, tiierefore, whiere Enerely a balance thad been found against the exeCutorw Somie ofthe itemns of xvhîch wvere tbe resoît of a sur-charge :-r

IIe/d not sucbi a case as to induce tbe Courtto discharge binî of bis comision.
5 j0  9T he master bas authority to take tbe acCodintwith rests, uncler the ordinmary reference, as oagainst an execcîtor, but xvherc be cleClines tt

to charge the execut(>r in this way, if it i s in()tendeci to appeal, bie should be redjlrd to report b-the faCts to eîîable the Court to dleterînine on nthe propriety of bis deCision. 
cQuoere, vhîethr it is îîot the mhore proper l~

course to bring the roatter up on further dire<> D
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tions with ail1 the materals for consideration
spread ot O1h te report, rather than to Ippeal
iii sucil a Cae.c

K ings/o0r1i forthe plaintiff, ap l la1 nt.
J/arc, QÇ for' the defencatt, respondent.
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/ ' y / r e m i s e s " i > r / u ' s .Iefendaît and onue A. fi. Saylor, )cingowners of adJoining lands, on I)cenlr th865, execîtec a led .lîrey'

of $30 te defendýtt granted to A. H-. S 1iylorOne acre o f bi land, lo(t iiiîmelael tdSa Xo r's land ) and the cee thli p ro(c e lethu15 !\!d 1 frther cone the' right of Nvay
* t o C r o s s m1 l n i f r n h l i gr h %v a y*.to the ad owned by A. H. SaYlor

an d th 5~ cl A . H . S ay lo r ~5 t<g(od ail dil<îges together \vth al theappurteîancc,, thereto b)elong(riing to have and tOl î o l d t h e a ,, ;s i d l a n d s a n d ) r e lll i 5 d 5 x i t h t h e
a p p u r t e iî 1 , tî fr a n d t o t h e u1s e o f t h e p a r t yof te thirci part, his, eirs and! assigns for ever.'By deeci ()fAu~ 20, 1872, the dc-feidant C00-veye l t A. I.S;'ylor five acres adjoining t elatter's lancd, b)tt t leCse five acres xvcre ilotSble vtlolt PaSsin(f over the lands of thedefencat or of Soine other person. BY deedof January 3, 188(), A. H. Saylor agreed tO sel'to the Plaintiff i s a"Ids- A oc! al] rig ts an ")rivleges Contained ini deucs fromi Cooper tOA. H. Saylor ' for $6,ooo.

}Yýeli, the Plaintif 'as entitled to a waY o1ecessity7 to the five acres C<nveyed b>. deed ofXuLgu]St 20, 1872, for sine te cefencant S.Odhie m a WY of necessity w as acqu(ILire l, J)y> if)liedi grant, over the land.
He/l, also, b-y the deeci of )ecember, f865, aght of waY becane appurteiaît thi A. Hayhwo's land, ancd it was not a mnee %Vay

ross that 'vas Created.
l-ie,/ l, also, thotgh the %vord "preillise "I 'sften used as applicable to the land COIi\CYedý

lere is no rule recuiring it to be inited in that~ay, but it is %vicde enough to cover al that ge-sef(re in the the deed, and, therefore, it Coudot be Contended that the word Ilpremnises " in'e deed Of DeCemiber, 1865, only applied to thend, ancl that the grant of the right of way wsersonal to A. H. Saylor.
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