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M. .1SWAINSON v. BARTLEY-IN RE BELL AND CODLING. [D.C.

REPORTS.facts as they now appear. I may add that the
REPOTS.Master in Oidinary concurs in those views.

____ ___Both parties are in fault; the plaintiff in in-
correctly *etting out thecnntofhei,

O.IVTA4RLO. and the defendant in flot answering, and so,

letting the clause issue in present form. I
MASTE'S OFICE.think it is for the defendants to move ini rectifi-

cation, and therefore grant my warrant to pro-
SWAINSON v. BARTLEY. ceed with the reference at the expiration of

Mastecr's office-Decree mianijestly erroneolis janti fourteen days, in order to enable them toi have
unjuist-Maser'ýs diity-Practice. the true controversy between the parties pro-

Where a decree is manifestly ërroneous and unjust, prybogtbfr e
't is the duty of the Master to stay hi!ý band, untit the
decree i8 extendeci or amended in accordance w ith the,
truc state of the t acts. Wiyc.5-lr1.rnl DVSO CUR .

The bill was filed to enforce payment of cer-: NR ELADCDIG
tain legacies which it was alleged were charged I EBL N o IO
elqually upon certain lands, of which defendants ýiFence- Viewe-s' Aci-Diches andwater-courses
Wfere devisees, each of one-haîf, and an account -Dules of fence-viewers- Wang of outiet to
Was directed of such legacies, as wvelI as dr-aini-ztsdictiont-nsuJicient description 0/
against the whole land, as of one defend- Éremnises.
ant against the other. The bill was Pro confesso, [ILondon -Oct. 2o

the solicitors for the defendants being under the' This wvas an appeal from the award of thse
impression that their defence could be raised inl Fence-viewers of the Township of Plympton
the Master's office. heard at the sittings of the Division Court at

On bringing in the decree, the testator's will:'Wyoming, on 2oth Oct. last. The award was
f 'howed that haîf thse legacies were charged, as follows
against the land of une defendant and half; \\Te, the Fence-viewers of the Township of
against the other. Plympton, County of Lambton, having been

The MASTER AT WHITBY.-I do not feel duly nominated to view and arbitrate between
should proceed with this reference. Swainson's Mrs. M. Codling- (owner of west half of Lot 27,

Weill is now produced. Prom it, it appears that Con. 15), and Mr. James Bell (owý%ner of east
it has been incorrectly set out in the plaintiff's haif of Lot 26, Con. 15), upon a ditchi required
bill. If it had been truly set out no such decree as on tlýe property of Mr. James Bell, which ditch
ha>- beeis made would have been made. The.bill is to be made and maintained on said property
alleges the legacies are charged upon ail the iand having exainnedc the prernises and duly

iadwhereas one-haif only are chargeabl acted according to the tict respecting ditching
against the lands of each devisee. Under this water-courses, do award as follows: A ditch
aspect, clause 8 of the decree is manifestly in- ishahl be made av(] -,1.intained by the said part.-
correct and unjust. The decree generally makes iles, comrmencing at station O., at the bound -
"ne defendant hiable for the default of the other. rvinofethaofLt7,Con. 15, and the
The def'tndalit, Swainson, alleges he has fully east haif of Lot 26, Con. 15, Mrs. M. Codling
paid the haif of the le -acies charged upon bis to commence at station 'O' on former award,
lands, and.cortends he is flot hiable for his co- and make ten rods of ditch west on lot east haîf
défendaint% default, no matter whether he be of :!6, Con. 15, size of ditch to be two and a
ini default or ?iot. Defendant's solicitors say jhaîf feet deep, and two feet bottomn, and one to
they did not move against the decree because iione foot siope. Mr. James Bell to commence
they thought this defence could be raised before at the end of the above named ten rods, and
,ne. As the decree is framed I do not thiiik it make a ditch the same size and continue it in a
can. The decree should be vacated or amended, northwesterly direction toi strike the old drain
and one pronounced in accordance with theé already made and continue in the old ditch to


