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The appeal was heard by Farconsripge, C.J.K.B., BRITTON
and RippELL, JJ.

W. S. Brewster, K.C., for the plaintiff.

I. F. Hellmuth, K.C., for the defendants.

RiopeLL, J.:— . . . I am wholly in aceord with the judg-
ment, and think it cannot be set aside. Even were the coneclu-
sions of the learned trial Judge erroneous in respect of the
meaning of the word ‘‘impairing’’ in the statute—and I am of
opinion that they are not—the clause in the contract is not,
in my view, such as that it destroys the ‘‘liability in respect of
the carriage of any traffic.”” ‘‘Traffic’’ means the traffic of pas-
sengers, goods, and rolling stock without diserimination: Rail-
way Act, sec. 2(31). Both the plaintiff and his horse were
*“traffic,”” and carried under the one contract. The provision
that the company should not be liable for injury to him is not
a destruction of all liability under the contract of carriage, but
a limitation to the goods carried. This, I think, comes within
sec. 340(2) of the Act.

The word ‘‘impairing’’ is a generic term, including *‘des-
truetion,”” and there is nothing which indicates that ‘‘impair-
ing’’ is used in a less narrow sense.

I agree also in the reasoning of the learned trial Judge.

Favrconsripge, C.J., for reasons stated in writing, agreed
that ‘“there is some liability left under the original contract,
and it is destroyed only as to the carriage of the passenger.’’
He did not wish to be understood as in other respects not agree-
ing with the reasoning of the trial Judge. As to the meaning
of the word ‘“‘impair,’’ he referred to Blair v. Williams, 4 Littell

(Ky.) at p. 69.
Brirron, J., agreed in the result.

Appeal dismissed with costs.
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