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1854, except in sa far a it nmight affect Ilany
rate or taxes of the present year," 1853, "6or
any rates or taxes which, ha"e accrued and are
actually due, or any remedy for the. eufarcement

or recoi'ery ai suci rates ar taies nlot otherîlue
provided for by tuis sot." The plaintiff pur-.

chased, under 18 & 14 Vie., in 1852; s0 that ha

wae not entitted ta a conveyaue until the aet had

been repeaied.
Held, tuat as the exemptiou in the repealing

clause gave Do power ta complet. inchoate pro-
ceedioge, the sheriff could not convey, although
such a resuit was cleariy not intended.--MfcDonald
v. NcDonell et al., 24 U. C. Q. B. 424.

RECOONIZANE-REWTIC UNDECR C. S. U. C. CAP.
117, sEc. 1.-Defendant living enternd into a
recognizance ta appear at a certain assizes, at-
tended until the. last day, wheu h. i.ft, assuming,
as noa indictm.ent had been fauud, that the. charge
againet hlm, af a breach ai tiie Foreign Enliet-
ment Act, wae not intended ta be prosecuted.
He wae, however, called', sud hie recognizance
estreated.

The court, under the circumetances, relieved
hlm and hie sureties, under C. S. U. C. cap. 117,
sec. 11, on payment of caste, and ou iei entering
into a new recognizance ta appear at the. follow-
ing assizes.-Rey. v. .lfcLeod, 24 U. C. Q. B. 485.

UPPER CANADA REPORTS.

QUEEN'S BENCH

(Reportd bY 0 O.- BnON, Euq., Q.C., Reporter te the Cburt.)

MAS1 v. MORGANq.

Injuri by domettic aniinals-lcapusmanii.lo-Epdece
of Sci-n rRighi of bat7m or goe £ reot'er.-Gsr
verdict on tino cownt-Plaintsff not bouad io eiMe.

(Contlnued froin p. 134.)

1. That trespass quoere clausum fregit 15 nlot
inaintainable on the facts adduced in support af
the firet count, and the remedy of the plaintiff,
if any, le case, not trespass.

2. That were the iaw otberwise, the. mare
kilied flot being shewn to b. the property of the
plaintiff, but of his father, and no injury to the
Boit being shewn, the plaintif la flot on the firat
count entitled to substantial. damages.

3. That there was no sufficient evidence to
support the averment of s cienter iD the second
count, and, on the cantrary thereof, the evideuce
whoily disproved that averment.

4. That there wa5 Do suffcient evidence ta
Sustmin the issue of property in the mare killed
as being the property of the plaintiff, but, on
the coutrary thereof, the evidence whoIly dis-
proved the issue joiued as to property on the
second count.

5. That the plaintiff proved OUIY one wrong,
and having proved no more ie not entitled to hoid
a general verdict on two independent counts
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charging two distinct wrongs; and tbe jury,
though polled, were wholly unabie to decide in
respect of which counts the plaintiff was entitled
te rece3Sr

6. That the plaintiff failed on the evidence ta
sus3taifi the tiret and second counts, or one or
other of them, and the verdict bein g general on
both conu, there ought ta b. a new trial.

Robert A . Harrigon, for the appelent, cited
MfOsan. Mforgan, 10 U. C. L. J. 189; Blace-
loky Millikan, 8 C. P. 84; Beceoith v. shore-
dtke, 4 Burr. 2092; MIillen v. Fatotrey, Sir W.
joues, 181. Popiiam, 161 ; Broum v. Gilea, 1, C.

&p. 118; Anon. Ventr. 295; Chy. Pl.Vol
P. 98; Thomas v. Morgan, 2 Cr. M.&R.46
.Tlolford v. Dunnett, 7 M. & W. 848 ; Haacce v.
AdamiO0n, 14 C. P.- 201 ; Midland R. WV. Co. v.
BromeFi, 17 C. B. 372, 882; Treto v. R. W.
paggefSer Assurance Co.. 6 Jus'. N. B. 759.

John BJell, Q. C., contra.

HAGARtTY, J., delivered the judgment of the
court.

That portion af the appeat whicii insista that
the second count fails in proof of the Ilscienter'

ay b. disposed of by refsrring ta the view of
the law expressed in Thoma# v. Mo1 rgan, referred
ta by the learned jndge af the court below.
The epressions of the defendant were proper to
be eubmitted ta the. jury, aocompanied by the
caution as ta their weight. It je cantrary to the
practice of this court in appeals ta weigh the
evidence legally entitled ta be submitted ta themn;
and the learned judge below je not dissatisfied
,with- the finding.

As 'ta the rigiit af praperty in the. animal
killed, it seeiue immoterial, ais the plaintiff in
auy event could recover ita value against 'a
wrong-doer, although a mers bailie.'- This point
wua diseussed in the. cms af Irving v. Hagerman,
in this court (22 11. C. Q. B. 545).

.on the. firet caunt, the law is not in a very
clear state. Defeudant's bull breaks and enters
th,. plaintiff's close, aud there kilîs bis mare,
defendant nat being present or aware af theý
mt : cam treapasa be maintained ? The tate Sir
J. Macaulay, in the. case cited iu 8 C. P. 34,
Bays, "1I have alwaye been af opinion, thnt or
trespasses by domestia animaie, sncb as horses,
cattie, pige, &o., the owner af the close miglit
mnaintaili trespase againet the owner of tiie sui.
mais, nles h. eau excuse the. act for deiect af
fences," &c.

one af, the cases whicb he cites iu support af
thatview, Mdon v. Keeling, le reported in 1 Ld.

aynm 606r, but more fuiy lu 12 Mod. 32.

Rlt, C. J., sys: "Tii. difference is between
thinge iDn which the party bats valuable praperty,
for h. ebail answer for ait damages done by
them, &o., and explains how as ta dogs, &o.,
",notice af ail their iii qumlity", le neceesary :
il i any boust iu whlch 1 have a valuabie prop-
erty do damage In another' el, in treading hie
gras, trespase will lie for it ; but. if my dog go
inta another manle sail, no action will lie."

The. report iu Ld. Raym. 606,1 Do nt vOy cicar
as ta Hait, C. JVu vlew. Ré Bays: --If the.
aiDer puts a harse or an ai ta grass in ies field,
which le adjainiflg the. hlghway, aud the. hors. or
the ai breaks the hedge, and ruse into the higii.
Way, and kilts or gares some paseenger, au action
wili nat lie againet the owner; otherwiee if h.
had notice that th.y had dones uch a thing before.


