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Food Control Board
Lose Sugar Case Appeal.

Judgment of the Chief Jusitce
Upheld.

Yesterday afternoon Justices John-
son and Kent filed their judgments in
the appeal of Hon. H. J. Brownrigg,
Minister of Finance and Customs from

the judgment of the Chief Justice, Sir;

William Horwood in the Hickman
sugar case. Both judges upheld the

finding of the Chief Justice and the|

appeal was dismissed with costs. The
judgments as handed down yesterday
are as follows:—

IN THE SUPREME COURT.
Between Henry J. Brownrigg, Minister
of Finance and Customs, Appellant,
and A. E. Hickman & Co., Ltd, Re-
spondent.

Appeal from an order made by the
Hon. the Chief Justice on the 13th of
September, 1920, that peremptory
mandamus issue to the appellant dir-
ecting him to grant his warrant for
the unlading of goods into the Colony.

Mr. L. E. Emerson (Mr. Carter with
him) for the appellant.

Mr. Morine, K.C., (Mr. Bradley with
him) for the respondent.

Opinion of Mr. Justice Johnson.

Before proceeding to the reasons
why I think the order appealed from
was right, I deal with the exception
raised by counsel for the respondent
that it was not open to appellant to
irt=sduce for the first time at this ap-
peal the contention that C. C. Pratt
was 2ae applicant and not A. E. Hick-
tman & Co., Ltd, in whom, if in any-
one, lay right to the permit sought. I
infer from Rule 9 of Order 54 and from
the papers left in Chambers that the
only facts dealt with by the Chief Jus-
tice were those appearing in C. C.
Pratt’s affidavit and those admitted
at bar. Ex parte Firth 19 C D 419 was
relied on by Mr. Morine who referred
also to the White Book of 1915 p. 1118.
But I cannot hold that those authori-
ties sustain his objection, in the cir-
cumstances before us on this appeal,
which is by way of rehearing in a
Court which includes the judge of
first instance. As I view this applica-
tion, the Hickman Company, Ltd., is
prosecutpr and makes affidavit by its
secretary as to the essential facts re-
specting its rights as importer of the
sugar in question. A limited company
cannot make affidavit; it has neither
back to be beaten nor soul to be con-
demned for perjury. Its affidavits are
made either by a director, its secre-
tary, or chief officer, and Mr. Pratt is
both its secretary and a director.

Dealing with the main question, Mr.
Emerson contended that regulation
No. 9 of the regulations as to sugar
(made by the Food Control Board. ap-
proved by the Governor in Council un-
der the provisions of the Food Con-
trol Act, 1917 and the War Measures
Act 1914-1916, dated 27th July, 1920,
and published in the Royal Gazette),
was effectual to prohibit importation
of sugar unless permit to do so was
first obtained from that Board. The
caption of the regulations and all of

them but No. 9 relate to sale of sugar. |
not to importation. I infer from that,
caption that the regulations werej

made by the Board under the power
conferred by Sec. 3 of the Food Con-
trql Act.

Raising and expenditure of public
revenue is essentially within the con-
trol of the people’s branch of the
Legislature, and the Customs Acts set
the limits and conditions within which
taxable merchandise may be import-
ed. From this ‘- follows that express
authority of Parliament is necessary
to delegation of powers vested by

those Acts in officers of Customs.
Chapter 22 of the Consolidated Statu-

i tes (3rd Series), which is the code ap-

plicable to matters within its scope,
provides that on compliance wi‘h its
conditions, an importer shall be en-
titled to, and that the collector or
other proper officer shall grant him, a
warrant for the unlading of his goods
inwards. Hickman & Co. Ltd., com-

plied with those ¢onditions as to th®’

200 barrels of sugar referred to in C.
C. Pratt’s affidavit but the Customs of-
ficer replied that as the importer had
no permit from the Food Control
Board regulation 9 stayed his hand.

Is regulation 9 ultra vires of the
Food Control Board and if so was the
approval by the Governor in Council
(which the proclamation declares to
have been under the provisions of the
Food Control Act 1917 and the War
Measures Act, 1914-1916) also ultra
vires and of no effect?

As I read the Food Control Act,
which is an Act respecting control of

trading and makes no reference to im- |}

portation, subsections (a) and (b) of
section 2 are negligible here. Subsec-

tion and to prevention of hoarding in-
terfering with supply or transporta-

tion of necessaries, and cannot relate |

back to importation. Nor can section
(3), which provides power in the
3oard to make regulations subject to

approval by the Governor in Council .

for the purposes referred to in sec-

tion (2) and for (a) governing prices,

storage, distribution, sale and delivery,

(b) prevention of waste, (¢) and (d)
: (e) calls for copies of import- !

ers invoices for the purpose of the
Board’s statements and statistics. Sec-
tion (3) cannot be held to refer to im-
portation. The Food Control Board was
not in esse at the passing of the War
Measures Act, and has neither powers
nor duties under that Act.

Bearing in mind that this case has
to do onlv with importation, I turn to
the War Measures Act to find whether
the Governor in Council’s approval of
Rule 9 made by the Food Control
Poard is authorized by any of its pro-
visions.

Only one section needs scrutiny,
section 6 of Cap. 1, of 1914. as amend-
ed by Sec. 2 of Cap. 4, of 1916.

1 preface my comments on this sec-
tion by stating that no reference was
made at the hearing as to whether
regulation 9 was called for by any-
thing which. “has resulted, shall re-

“sult, or shall or may be expected to;
“result during the continuance of war |

“from the fact that a state of war has

“existed.” Proclamation has not yet !

been made under section 4 of the War
Measures Act, 1914, that war no long-

er exists. State of war therefore still

exists under section 5
Section 6 of the War Measures Act,

1914, as amended by section 2 of the!
1916 Act is a composite structure,:

comprehensive but involved. In a mat-
affecting the rights of the subject
reralities must be jealously
rutinized. The section therefore calls

for careful! analysis of its relevant

parts.

1t enables the Governor in Council |

to do and authorize to be done such
things and to make such regulations
as, within its scope and the limits
therein prescr‘bed. he deems neces-
sary or advisable for the object there-
in epecified, namely:—

(a) Anything arising out of the war

which began on the 4th of Aug.
1914 invasion or insurrection,

actual or apprehended:

(b) Outof ... . ., shortage of stocks
and increase of prices of articles
of commerce “resulting or to be
cxpected to result during the
continuance of the war from the
fact that war has existed.”

(¢) Out of any other condition of
facts attributable to war;

(d) Trading, exportation, !mporta-
tion, production, manufacture.

It may be questioned whether “ac-

tual war still continues.”

(a) Does not call for comment;

(b) Nor can shortage of stock or
increase of price of sugar re-
sult from importation of sugar;

(¢) No such condition of facts was
suggested at the hearing; and
as to
I think it cannot. however, lib-
erally construed, be held to em-
power the Governor in Council
to enact, by mere approval of
regulations made under another
and inadequate statut2, ahso-
lute prohibition of importation
of sugar or other merchandise
in default of permit issued by
the Food Control Board; thus
repealing the powers vested in,
and suspending the duties im-
posed on, the proper officer of
Customs by section 29 of the
Customs Act.

Tor the reasons above referred to,
and bhecause ‘the War Measures Act,
1914-1916. cannot be supposed to have
had in view the Food Controi Act of
1917 or its Board with whom regula-
tion 9 originated, I think that regula-
| tion 9 was ultra vires of the Board
{ in Council was also ultra vires and of
no effect.

The War Measures Act plus the
Food Control Act and its regulations
do not by implication repeal or aualify
the provisions of Chapter 22. The en-

actm of the Exports and Imports
| Act of 1918 corroborates these con-
iclnrions. o

| This appeal should be dismissed,
i with costs.
| September 22, 1920.

In the matter of an application of
A. E. Hickman & Co., Ltd, for a
writ of mandamus to issue directed
to the Minister of Customs to grant

belonging to the applicant.
Judgment of Mr. Justice Kent.

This is an appeal from an order of
the Chief Justice made in Chambers
directing a peremptory writ of man-
damus to issue commanding the Hon.
{ Henry J. Brownrigg as Collector of
| Customs for the Colony to grant his
\ warrant to A. E. Hickman & Co. Ltd,,

! for the unlading further into this
! Colony of two hundred barrels of

! on the 2nd day of the present month

{ of September and now in a customs | 1
| the caption of the regulations that

warehouse at the port of St. John’s.
A preliminary objection was raised
on behalf of the respondent that the

affidavit of Mr. Pratt upon which the |

application is founded states that Mr.
disclose a sufficient right ‘or interest

Though this objection was not taken
before the Chief Justice, it was in my
opinion open to the
raise it on the hearing of the appeal.
All the material facts were before
the Chief Justice and if the objection
was valid it was apparent on the face
of the affidavit. However, in my
; opinion the objection is mnot valid.
Mr. Pratt is the Secretary and a Di-

rector of the applicant Company, and |
as such he had sufficient interest and |

right to make the application for and
on behalf of his Company, provided
the Company had a right to the per-
formance by the respondent of the
service demanded of him. It is not
disputed that the Company had com-
plied with all the conditions required
by the Customs Act to entitle him,
but for the questions which arise out
of the regulations hereinafter refer-
red to, to the warrant of the Collector
of Customs to unlade the goods in
question. This being so, Mr. Pratt
on behalf of the applicant requested
the respondent to grant a warrant
for that purpose but the respondent
refused to do so “unless and until a
" permit for importing the said sugar
was granted by the Food Control
{ Board,” but the Food Control Board

refused to issue the permit. The

question to be decided is whether the
respondent was justified in refusing
to grant a warrant for unlading the
applicant’s goods unless a permit to
import them was first issued by the
Food Control Board. The Food Con-
trol Board is a statutory board ap-
! pointed by the Governor in Council
under and for the purpose of the
Food Control Act, 1917. Its powers

and duties are defined by that A0t<|

They are to make inquiry into certain
facts relating to the necessaries of
life used by the people of Newfound-
land; to ascertain - the requirements
of the people of Newfoundland with
regard to such necessaries, to assist
the production in or importation into

)
)
)
)
)

s ——————

and that its approval by the Governor |

assist in or assume control of their
equitable distribution and facilitate
the transportation thereof and to pre-
vent scarcity, monopolization, hoard-
ing, injurious speculation and other
causes interfering with such supply,
distribution and transportation, and
to make such regulations subject to
the approval of the Governor in Coun-

this colony of such necessaries; to°

ofl as it may find necessary or desir-
able for effecting these purposes. On
the 27th of July,” 1920.. regulations
were published in the Royal Gazette
under the caption “Upon the recom-
mendation of the Food Control Board
and under the provisions of the Food
Control Act, 1917, and the War Meas-
user Act, 1914-1916, His Excellency
the Governor in Council has been
pleased to approve the following re-
gulations regarding the sale of su-
gar.” Then follow a number of re-
gulations fixing minimum prices at
which sugar may be sold by various
classes of vendors, none 6f which is
material to the question raised on
this appeal, excent the 9th regulation.
which: provides that. “No sugar shall
be imported into Newfoundland un-
less a permit to do so shall have been
obtained beforehand from the Food
Conrtol Board.” It was in obedience
to this regulation that the respondent
refused. in the absence of the permit
of the Food Control Board, to grant a
warrant to the applicant for unlading
the sugar in question. It was admit-
ted that no permit was granted by
the Food Control Board. but it was
i contended by the applicant that the
regulation under which the permit
was demanded is invalid and did not
excuse the refusal by. respondent to
grant the warrant for unlading the

sugar. This contention raises an is-
sna between the parties as to the va-
| 1idity of the regulation in auestion.
The regulations, of which that in
auestion is one, were recommended
by the Fcod Control Board and ap-
proved by the Governor in Counecil
under the nrovisions of the Food Con-
trol Act. 1917 and the War Measures

a warrant for the unlading of goods

tion (c) refers to control of distribu-|sugar imported by the s.s. Rosalind |

Pratt is the prosecutor and does not |

in him to support the application. |

respondent to |
| lations, recommended by the Food |

Act. 1914-1916. So far a3 the Food
Control Act is concerned nothing in

"its fext authorizes the making by the|

Board of that regulation which takes

away from the applicant his free right '

to import goods into the country or
the approval of it by the Governor in
Council who may approve only such
regulations as are properly made by
{the Board. The powers and duties
! of the Board are strictly limited to
| the provisions of the Act and any at-
tempt to exceed these limits' is an ex-
| cess of authority on its part and has
| no legal effect. Regulations not fall-
| ing within the scope of the Act are
clearly ultra vires and void. In my

| opinion the 9th regulation is beyond |
|

| the powers of the Board and so far as
it depends upon the provisions of the
| Food Control Board is invalid. What
then is the effect of the declaration in

| they were approved by His Excellen-
| ey the Governor in Council under the
| provisions of the Food Control Act,
1917 and the War Measures Act, 1914-
1916? I eliminate the reference to
| the Food Control Act for the reasons
1 have just stated. The question re-
| mains whether the approval by the
| Governor-inCouncil under the War
Measures Act gives validity to regu-

| Control Board. which are otherwise
| ultra vires and invalid? The Food
| Control Board was specially created

| by Statute to carry out the provisions |

iof the Food Control Act, and in the
exercise of that special jurisdiction
care must be taken to keep within
| the terms of the Statute by which it
| was created. In like manner the
| special authority given to the Gover-
nor in Council by the War Measures
Act applies only within the limits de-
fined by that Act. Whether the War

| Measures Act gives the Governor in,

| Counecil power to prohibit the impor-
tation of goods into this country or
not, it can only be exercised for the
| purpose of carrying out the provis-
‘ions of that Statute. It is not within
| its scope to give vatidity to any ex-
| cess of jurisdiction on the part of the
{F‘ood Control Board. To attempt to
; do so adds nothing to the jurisdiction
| of the Board and neither derives any
| validity from an Act which itself is
| ultra vires and as, prima facie, the
{ regulations were made and recom-
mended by the Food Control Board
in the exercise of its powers under
| the Food Control Act, nothing that
appeared at the hearing brings them
{ within the War Measures Act, nor can
it be said that the regulations them-
selves or, so far as appears in this
| case, the conditions which induced
| the Board to adopt and recommend
Ithem, arose out of any of the matters
{ specified in the War Measures Act.
| The regulations must therefore de-
pend for their validity on the ' pro-
visions of the Food Control Act
{alone. There is nothing in that Act
| which authorizes either the Food
 Control Board or the Governor in
‘(‘oun(‘i] to prohibit the importation
'of goods into this Colony unless a
Ipermit for that purpose shall have
 been obtained beforehand from the
Food Control Board. I am therefore
of opinion that the applicant is en-

THE BRITISH IMPORT CO.,

Limited,
DELGADO BUILDING, - - - - 169 WATER STREET.

‘IMPORTERS AND JOBBERS |

To the Wholesale Trade Exclusively.
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Complete assortments now showing in the following lines:

Fall & Winter Coats

LAPTES’, MISSES’ and CHILDREN'S.

We arce showing a very large range in

SEALETTE, CARACULE. METALAMB,

VELOURS. TWEEDS. NA 'S and BLANKET CLOTHS.

— Also —

1,000 JOB CHILDREN’S and MISSES’ COATS.
1300 JOB WOMEN’S COATS.

SHIRTINGS & CALICOES.

FLANNELS & FLANNELETTES.

SHEETINGS, TOWELINGS, TOWELS.
CURTAIN NETS, LACE CURTAINS and SCRIMS.

DRESS PLAIDS
MELTONS

TWEEDS

KHAKI DRILLS

SATTEENS
REGATTAS

r
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N’'S WOOL UNDERWEAR

Sizes 34 to 44, Shirts and Drawers.

WOMEN'S WHITE & CREAM HEAVY FLEECED UNDERWEAR.

Pants and Drawers.

LADIES' JERSEYS
LADIES’ SWEATERS

MISSES’ JERSEYS
MISSES’ SWEATERS

MEN’S JERSEYS
MEN’S SWEATERS

BOYS’ JERSEYS
BOYS’ SWEATERS.

ENGLISH, SCOTCH, AMERICAN, JAPANESE GLOVES.

Ladies’, Misses and Children’s; Men’s, Boys’ and Youths’.

Showing an immense variety of Fancy Linens, including

TRAY CLOTHS, SIDEBOARD CLOTHS, BUREAU CLOTHS,

CUSHION COVERS, CUSHIONS,

FANCY CENTRE PIECES, PILLOW CASES and BOLSTER
CASES.
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LADIES' KNICKERS
LADIES’ UNDERSKIRTS

LADIES’ NIGHTDRESSES

INFANTS' DRESSES
INFANTS’ ROBES

INFANTS’ BIBS.

RIBBONS-=-All Shades and Widths.
Crimson & White Silk Handkerchiefs

Large Range of Sizes and Prices.

We wish to specially call your attention to our large showing of

Ladies’ Blouses

SILKS, REPPS, MUSLINS, UNIONS, FLANNELETTES and
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Etitled to a warrant from the respond-
! ent to unlade the sugar in question
| without being required to first obtain
such a permit. I agree with the de-
i cision of the Chief Justice and think
this appeal should be dismissed with

Ask Your Grocer For

)
! J. M. KENT,
, ] ' Judge. |
1; St. John’s, September 22nd, 1920. |
. ) { Mr. L. E. Emerson and Mr. E. L.
‘;(‘arter for the applicant.
: i Mr. Morine, K.C.,, and. Mr. Gordon
. Bradley for the respondent.

J A large shipment of Wood-
Spreads like Butter. |

|

|

CASHMERES.
\ J

Lumbermen’s Blankets, 4, 5 & 6 Ibs.

POUND SATTEENS
POUND CALICOES POUND FLANNELETTES _
SOIL COTTONS MOTTLED FLANNELS

WALL PAPERS, WOOLS, FLEECE CALICOES.
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Get our quotations. All orders promptly filled. Strictly Wholesale.

The British Import Co.
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bury’s Facial Soap, Face Pow-
der, Face Cream, Cold Cream,'
Tooth Paste, Shaving Soap,!
Tooth Powder, Wampole’s Cod
Liver Oil, Colgate’s Tooth Paste, !
i Tooth Powder, Shaving Sticks,
Shaving Powder, Shaving'
Cream, Talcum Powders and au‘g
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kinds of Soaps and Perfumes.

Dr. F. Stafford & Son,

Distributors for Newfoundland,
Whelesale and Retail Chemists and

Druggists, : o % 4 ¥

P. F. FEARN & CO | Iy
» e C b [‘td. ! Just arrived for Stafford’s, two
200 Water Street, Wholesale Grocers and Confectioners i‘h"“sa“d bottles of Brick’s |“ e e e uram :
,Tasteless Cod Liver Oil Prlce.i ' 14 Py
s A <F :

AL20 hatile. Pestare 20c extra :
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