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(§ II A—13)—Place—Sali; of goods — 

Place of payment.
The fact that it in stipulated in a eon- 

tract between a manufacturer iu Ontario 
and iiis customer in Alberta that delivery 
should la1 f.o.b. in Alberta does not Imply 
that the locus of the contract is Alberta, 
nor fix that province as the place of pay
ment where the contract is silent on that 
point ; and the debtor must seek out his 
creditor, and is liable to be sued in Ontario 
for the default in payment occurring in 
Ontario under R. 25 (e> of the Judica
ture Rules (Ont.). [Blackley v. Elite Cos
tume Co., 9 O.L.R. 382, followed.]

Leonard v. Cushing, 19 D.L.R. 569, 30 
O.L.R '.in.
Place—Service out of the Jurisdiction 

—Motion to set aside — Irregular-

Wood v. Worth. 6 O.W.N. 452.
Place of service.

A copy of a writ of summons cannot be 
left with a person having no authority to 
receive it for the defendant, in a building 
which is neither the domicile nor the resi
lience. nor the business office of the de
fendant. A motion by the defendant asking 
for dismissal of the action on this ground 
will lie grunted with costs reserving the 
right to sue again.

De Angel is v. Waters, 18 Que. P.R. 103.
If a defendant has been fraudulently 

moved from the jurisdiction of his domicile, 
personal service made upon him does not 
give jurisdiction to the court of the place 
where it is made.

I si ma lice v. A miette, 17 Que. P.R. 456. 
Exception to form—Petition to revise 

judgment—Service on partnership— 
Sample room—Que. c.c.p. 189.

A summons of a partnership carrying on 
business under a firm name should be served 
at its place of business, and. if the partner
ship has no place of business, on one of the 
partners. Such service cannot lie made in 
a sample room, and it will be void if the 
partners have not acted in such a way as to 
gi\e rise to the belief that theyad à place 
of business there.

Cerat v. Courville, 16 Que. P.R. 69.
(§ II A—16)—Service out of the juris

diction — Assets within the juris
diction—King's Bench Act (Man.) 
r. 291.

Service out of the jurisdiction of a state
ment of claim should not he allowed, un
der r. 291 of the King’s Bench Act (Man.) 
upon a mere affidavit hv the plaintiff stat
ing that the defendant has assets in Man 
itolm of the value of at least $200 which 
may be rendered liable to the judgment in 
case the plaintiff should recover judgment 
in the action, without shewing what the 
assets are. because the rule requires that 
the possession of such assets must be shewn 
to the satisfaction of the court or judge, 
and this implies that the court or judge
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should have some information furnished 
from which to lie so satisfied.

Gardner v. Eaton. 17 D.L.R. 637. 24 Man. 
L.R. 209. 28 W.L.R. 97, 0 W.W.R. 758. 
Nonresident—Ex juris.

In an action for specific performance of 
an agreement for purchase of land tlie 
original purchaser is properly joined as a 
party, although he is living outside of Can
ada and has transferred all his interest in 
the contract and in the land to his co
defendant resident within the jurisdiction, 
and he may be served outside the jurisdic
tion with a statement of claim in such an 
action under the Manitoba King's Bench, r. 

‘201, which authorizes service outside of the 
jurisdiction whenever any person out of the 
jurisdiction is a necessary or proper party 
to an action properly brought against some 
other person duly served within the juris
diction.

Smith v. Ernst, 1 D.L.R. 547, 22 Man. 
L.R. 317, 20 W.L.R. 353, 1 W.W.R. 839. 
Service on nonresident.

On an application for leave to serve a 
writ of summons out of the jurisdiction, it 
is essential to prove a prima facie cause of 
action against the defendant upon whom it 
is proposed to serve the writ ex juris.

Davis v. Wenatchee Valiev Fruit Grow
ers Assn., 9 D.L.R. 402, 23 W.L.R. 326, 3 
W.W.R. 922.
Joining defendant out of jurisdiction — 

Failure to establish claim against 
resident defendant.

Where leave is given to serve a person out 
of the jurisdiction as a necessary or proper 
party defendant to an action brought 
against a codefendant within the jurisdie 
lion, it is not necessary that the order for 
service ex juris should contain a condition 
that in case the action lie dismissed against 
the party within the jurisdiction, the 
plaintiff shall thereupon consent to its dis
missal as to the defendant so served out of 
the jurisdiction: the latter's rights in that 
respect, where the service is justified only 
if the action is properly sustainable against 
the codefendant within the jurisdiction, 
can be dealt with at the trial if a plea of 
want of jurisdiction is raised.

The test for applying that part of the 
rule for service out of the jurisdiction 
(Man. K. B. r. 201 (g) which permits 
service ex juris upon any person who is a 
“necessary and proper party to an action 
properly brought against some person duly 
served within the jurisdiction” is whether 
both would have been proper parties to the 
action had they both been within the juris
diction. and this without taking into ac
count what may be the result of the trial. 
[Massev v. Heynes, 21 Q.B.D. 330. applied.]

Swanson v. McArthur, 12 D.L.R. 487, 23 
Man. L.R. 84. 24 W.L.R. 1, 4 W.W.R. 231. 
varying 7 D.L.R. 680.

In an action against two parties, one of 
whom is out of the jurisdiction, an order 
may be made for service of the writ upon


