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1And where it appeared that after the c!ose of
the' evidence and while the arbitrators wýire
cansidering it, souie explanations in regard ta
an accotznt were given to, then by one party ta
the rsrbitration, in the absence of the other on a
certain evening, and that when the arbitrators
and the parties ail met the next marning, one of
the arbitrators said that they Lad had an ex-
planation about the accournt, and wanted to
know what the other party had ta say about it.;

Hel, that the award was bad and must be
%et aside.

Upon the motion an affidavit tenderecl in
reply was rejected because it contained only
matte, which supported the case made out by
the original affidavits and depositions filed, and
an affidavit in rejoinder was also rejected.

Mois, Q.C., for the applicants.
W Pt. Mèreditk, Q.C., contra.

C/tanceri, Division.

llOYD, C.] [Oct. 14,
W~Okr-, AND WORTS.

I'Vi/--C~nstrutù'n-Inve(rne t init Stock

J. G. Worts by his will authorized bis trtis-
tees "lta invest in such securities as they should
think proper, with power ta retain any invest-
mients ùxisting at bis death as long as they shall
see fit. He also authorized thenii ta continue
his finit business, in which he was engaged, for
one year aiter bis death if they sawv fit.

A few mionths after the testator's death his
said firn business %vas canverted into a joint
stock conipany, the assets of the testator being
valtied and put in a3 so mnuch stock.

Ilelit, that technically this was a breach of
trut, and the use of the money of the estate in
the business not a proper investinent under the
will.

Thvestinent is not a praper terni as ta moncy
in trade ; "securities>' meaning such securitieà,
as bind lands or >omething ta be answverable for
it,

The joint stock company business was pro-
secuted for seven years, when the interest of
the testator's estate was hought out at a large
advance by the surviving partner.

ff.-d, that under the circunistances af this
case, which did flot raise the question between

tenants for life and remr inderaten the profits
derived from the above use of the capital of the
estate %were, properly considered, incarne, and
to be applied accordingly by the trustees of the
will.

Mosr, Q.C. and T. P. Cit for the plaintiffs.
Robinsron, Q.C., Larh, Q.C., MrCarthy, Q.C.,

Hoskiz, Q.C., A. R. C'reelinan, and W Arac-
'dona/d for various defér Jants,

AND-ERSON et -il. v, THE SAUG;EpN MUTU.AL
FIRE INSURANCE CO. OF NIOI";T FýRE.sT.

instirance ated inrztrancec e lpaies -- Tin
williin zvhich Proofî of I o be mnad. and
action colnuJznced- Mor4reage ciause-Defauli
of otgaoSurg'n-Prnimnote

- .S .,c. 1f57, -Y. 131.

W. insured bis miii with the defendants for
$î,ooa. At the tinte of the insuranco the mili
was martgaged ta P. The defendants gave a
policy payable on its face ta the extont of $500
to P. as mnortgagee or as bis interest should
appear. A mortgagc clause was on a separate
slip attached ta the policy. The fIre took place
October îoth, t887, andl proofs af lo.qs were
macle by W. Septeniber 28th, z 888, avd 1by P.
for hiniself September 2oth, r 888, and action
commenced Octoher 8th, 1888. In an action
by W. and the executors of P. against the
Company,

Hc/d (affirining 130YD, C.), that the înartgagee
%vas flot bound as Ilthe assured " under statu-
tory condition 12 ta make proofs of loss, and
that the person assured is the persan to niake
theni under conditions 12 & 13.

He/e, also, that the neglect of the assured ta
make the proofs of lmss in proper tirne, so that
the sixty days therenfter înight e~xpire befort,
the termination of the year lifter tiie loss vvithin
whicli an action could be broughit under condi-
tion 2-, %vas a neglect, froin tlie consequences
Of which the imortga8ee was reiiev'ed by' the
ilortgage clatise, and that as far as he was con
L-erned the action waý'not brought ton soon.

fHet, also, tîrat the words "s/mu hi that
as to. the niortgagor no liability exigts " in
the mortgage clause, inean Iland as ta the
mnortga,;or 1,o liability exists," and that as the
pnlicy w.qs valid at the tînte of the thre, and
.tting was shown to have takén place Eince
to render it invalicl, there %vas a liability ta the
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