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right in proceedings in insolvency under 47
V1ct. ch. 23.

That the Crown by its acceptance of two
dividends had not waived its right to be pre-
ferred to other simple contract creditors.

àAppeal allowed with costs.
l3urbidge, Q.C., for appellant.
Hlodgson. Q.C., and Fitzgerald, Q.C., for

4. respondentls.

]Orflce Edward Island.]

FITZGERALD V. McKINLAY.

Canada Temperance -A ct 1878-Sec. Io7 -Appro-
Priation offines-3i Vict. ch. i.-Applicable to
Province of Prince Edward Island-Sec, 7. sub-
Sec. 22.-Construction of.

McK (the respondent) prosecuted one B.
before F. (the appellant) as stipendiary magis-
trate for a breach of the iooth section of the
Canada Temperance Act 1878. B. was cn'etedf and fined Oioo and the fine was paid

Pas stipendiary magistrate. McK thereupon
QPPlied to the Supreme Court of Prince
edWard Island and obtained a rule nisi for a
'nandamus to compel F. to pay over to him
One haif of the said sum of S zoo, and after

Iletthe rule was made absolute. On
OaPPeal to the Supreme Court of Canada.

1 d(reversing the judgment of the Court
bl0W), that whereas a mode of recovering
Penalties imposed by the Canada Temperance

Ac i given by section 107, viz.: under the
SUflhITary Convictions Act, 32-33 Vict. ch.
31, and said Act makes no appropriation of the

eedPenalties, the same belong to the Crown.
T 'hat the Interpretation Act, 31 Vict. ch. i (I?),

lin force in Prince Edward Island, but that
SIbec. 22 Of sec. 7 only applies to fines

lnPosed for the infraction of an act which in
Itaelf appoints no specific mode for their

Ilcvery.

APpeal allowed with costs.
D~avies, Q.C., for appellant.

'Ptrfor respondent.

299-eenbe. 1, 1885.1

suP. ct.]

Prince Edward Island.]

INGS v. BANK 0F PRINCE EDWARD

ISLAND.

Set-off by contributory in an action on a promissory
note by liquidators of a ban/s-45 Vict. ch. 23.
sec. 76-C onstruction of.

In May, 1883, the Bank of Prince Edward
Island discounted the appellant's note for
$6,ooo, and on the fifth of May, 1882, appellant
purchased in good faith and for value a draft of
the Prince Edward Island bank for $5,685.11.
The Canada Winding.up Act was passed on the
I7th May, 1882, and on the i9th June, 1882, a
winding-up order was made on the Prince
Edward Island Bank. The appellant was a
shareholder and was settled on the contribu-
tory list. Appellant's note fell due on the 3rd
June, 1882, and he set up the above draft of
$5,685.11 of which. he was then the holder and
endorsee, as a set-off, and paid the difference
in cash.

The bank refused to allow this set-off, and
subsequently brought suit in the Snpreme
Court of Prince Edward Island on the note, to
which the appellant pleaded the cash payment
and the above draft as set off. A verdict was
found for the respondents. The learned judge
having charged the jury that sec. 76 Of 45 Vict.
ch. 23 was retrospective.

On a motion for a rule nisi for a new trial
the mile was discharged by the Supreme Court
of Prince Edward Island. On appeai to the
Supreme Court of Canada.

HeUd (revers ing the judgment of the Court
below), that section 76 Of 45 Vict. ch. 23 did
not apply because the draft was bought
before the Act was passed and because by its
terms it is confined to cases of set-off by con-
tributories against dlaims for contribution, and
that appellant having purchased bonafide and
for value the draft in question he was entitled
to set it off against the note sued on.

Appeal allowed with costs,
#Davies, Q.C., for appellant.
Fitzgerald, Q.C., and Peters, for respondents.
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