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RFcEN,ýTý ENGLISH PRACTICE CASES. oafiradjs

This Was an appeal froin the judgmeflt of the second, it i no cocue as to a h farartjus

Quleen's Bench (Field JadH lso, B.>, mode of trying the dispute ol betwe th wprte

th ) P r t he ho v circumstances, held that to stay the action in w i h; l h

had irs issed wri shuld ~ bs the substantial burdefi of proof as toalth

madeplaitif.controverted 
matterS. aitif anu d eufiso de-i

BRTr, LJ-T ssemto me to be a ques- prive hiIfden h plini ad so ain

t'on of very great importance as to the admiflis- the igt o enn, ac1 it oul be brde ofk

tration of justice under the judicature Act. 1 hin' th hdfndn, ahds oug ie th burden 0f

thifk the constant efforts of the Courts since the proof lies uponfl h i asoton gie bis atgn-

Passing of the judicature Acts have been, and 1 ist the powver 0f nicptghim Court mters

think have properly been, to so constrile the wbich, but for the order of sthout e couldth

Jiudicature Acts, ýnd ail the rules and orders not do. Therefore, it seemst m ha h

Uflder them, as to make as fev absolute or un- Judige must conside ova is the fair mode of

conitinai orwha iscaled ardandfas ruestrying that m;bich is sowri to etesbtnta

c ti io n l or 
w hen it 

ca l d h r nd f s u e ,ill corne before the jury.

as can possbly be, and to m ake the interpreta - m atter h ni Wca e t e C ut o

toofthe Acts, and ail the rules and orders, SO FIOLKER, L. J.-- Ii this rcase the. rdCtort o

large that the Courts can (unless they are pre- Appeal is called uipon to exercs uidcif~s

Vented by the words of the Statute> exercise a far as 1 knowV, for the irst timne under the powers

discretion in each particular case, so as to do conferred by the judicature Act, 1873, s. 24,

that which is most just and expedient between sub-s. 7. It is a jurisdiction flot exactly to con-

the Parties. . . What is the meaning of sub-s. solidate actions, but to prevent the multiplicitY

7 of sec. 24 Of Jud. Act, 1873 (Ont. Jud. Act, s. of actions, by directing that înstead of there

16, sub-s. 8) ? . . Now I desire to carry out being two actionis bctweefl the saine parties,

what I have said bas been the rule of conduct, there sbould be only one. .Asfra1cn

as far as I know, in ail the Courts and upon both make it out, the right to the flrst word and the

sides of the Court of Appeal ever since the pass- îast is not such a substantial advantage, as botb

iiig of these Acts. I desire to keep the exercise tbese parties seemn to think. But no doubt it is

Of the jurisdiction given to the Courts under this of importance tliat as the question bas to be

Sub-s. 7 as large as I can, so as to enable the decided, it sbould be decided on clear and

Court to do what is right and just in each par- intelligible principles, and it is to ""Y mmnd a

ticular case between the parties. I therefore very difficult questioni. It is difficult because

tbink that there is no hard and fast rule, in the the mind of the Court is left witbout vcry mucb

case of cross actions, that the one which was principle to guide it, but my Lord bas endea-

comnmenced last must be tbe one to be stayed. voured to lay down som-e prînciple upon wbiicb

1 tbink that tbe Judge must exercise bis discre- a matter of this kind should be decided, and I

tion as to wbat is the fairest mode, upon taking must say that in aIl be bas said upon that «sub-

ail matters into consideration, of trying the ject 1 agree with bim. I do not think tbis is a

several disputes wbich exist between the parties; case wbich can possibly be decided by any fixed

if there is notbing to guide him, but who was the rule or by any bard and fast rule. Tbe circurn

first to issue out tbe writ, I sbould say tbat it stances froni tbe beginniflg to tbe end must be

would be a wise and proper mode of exercisii'g beard; and in one case one consideration may

tbe discretion to give tbat party tbe advantage have more weigbt, more cogency, and more effect

wicb be bas got by bis diligence. For instance, than that samneconsideration maybhave, in another.

if the burden of proof (and 1 only give this as an - . In sucb a matter as tbis I cannot be con-

instance) is as mucb on oiie side as on tbe other fident ; but it seems to me to be reasonable that

Witb reference to separate parts of the transac- the party to the litigation wbo bas substan-

tion, tben I sbould think that the person who tially everytbirig to prove in it, and who would

ýas issued the first writ would bave gained the fail substantially unless the necessary evidernce

advantage, and tbat the action in which be is were produced, should be allowed to commence

Plaintiff ougbt to be the action wbicb is to be the proceedings at the trial, and have the con-

carried on. But it seems to me that if ahl the trol of tbe action.

substantial burden of proof is upon the person [NOTE.- The ZmP. and Ont. sections are iden-

wbo is plaintiff in the action whicb was begun tical.]


