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CHATTERTON V. WATNEY.

Iml. 0. 45'" 3, 4, 8.-Ont. O. 41. rr. 6, 7, 11.

-A garnishee order under the above eeneral orders
binds the debt attached, but does not amount to a
transfer of them with securities.

[Match 3o, L. R. 17 C. D. 259.

M. rnortgaged leasehold to W. and then to B.
KA,judgnient creditor of B., obtained a*garni-
-shee order against M. After this W. sold the
propcrty under a power of sale, and an action
was brought to distribute the surplus proceeds.

Held, by the Court of Appeal (afirming a de-
cision of Bacon, V. C., 16 Ch. Div. 378,) that
-the judgment creditor had no claim against the
:surplus proceeds of sale, for that a garnishee
order has not the effect of transfcrring the debt
-due from the garnishee with the benefit of the
securities for it, and that to treat the garnishee
order as affecting the land before execution
,would conflict with the provisions of Iknp. 27
.-and 28 ViCt. C. 112, (which statute enacts that
-no judgment shall affect any land until deliver-
ed in execution.)

JEsEL, M. R.-" The case turns firstly on
-order 45 of the rules embodied in the judicature
Act 1875. Rule3 of that order provides that,
4service of an order that dcbts due or accruing

Ito the judgmcnt >debtor shall be attached or
noti'ce thereof to, the garnishee in such manner
.as the Court or Judge shall direct, shall bind
such dcbts in his hande.' The 4th Rule cm-
-powcrs the Court, wherc the 'garnishee does
not dispute the debt due from him, or does not
.appear, to issue execution to Ievy the amount
,due from the garnishee. The effcct is to de-
-clare the dcbt bound and to make the garnishcc

It as the purpose of the compiler èf the above oolIect ta
.#ive to the readers of this journal a comjZuge séies of ail the
English practice cases which illustrate aur prsen pradtý, me
1îorted suhsennly ta thé antiotated éditions of the Ontario
judicature Act. that is ta say since june,. - sii.

hiable to execution. . The appellant
contends that a garnishee order is a sort of trans-
fer of the debt and'the security for it. That
would defeat the provision in the 27-28
Vict. C. 112, by making the order affect land
without anydelivery in execution. This Act
was passed for the purpose- of facilitating the
sale of land and flot for the benefit of creditors.
B. had an interest in the land, and equitable
execution could haye been obtained against hlm
but this has flot' been done. Though the a p-
pellant as between himn and B. is entitléd to
have the debt paid to hini, he has 'no interest
in the mortgaged prernises. He has no tithe,
and the appeal rnust be disrnissed."

BRETT, L. J."I amn of the sanie opinion.
The argument of the appehlant went on the
ground that by the garnishce order the debt is
transferrcd, and he referred to the language of
James, L. J., in Exjbartejoseyne, 8 Ch. D.-3272
as supporting this view. But the judicature Act
contains no words importing a transferofthe debt,
and I thinkthat the L. justice when he said that
the property in the debt was transferred was onlY
using a colloquial. expression which meant
nothing more than that the debt was bound. 1
arn of opinion that the appellant's case
fails.»

COTTON, L. J.-"' I arn of the sarne opinion,
and should be content to rest the case on order
45 alone. If that gives the judgment creditor
no interest in the land, it is unnecessary to con-
sider the other Act 'of Parliarnent referred to
by the M. R. though that Act stronghy supports
the conclusion at which we have arrived..
. . There is nothing in the terms of the gen-
eral order to affect any security for the debt, it
onhy takes away the right of the judgment debt-
or to receive the money and gives the judgment
creditor a right to receive it. It has not the
effect of transferring the security, nor does it
give the person who obtained the garnishee
order any right to the security or any dlaim
against the land cornprised in it."

JESSEL, M. R-" I quite agi-ce with the view
of Co)tton, L. J., that a garnishec corder does flot
operate as a transfer of the debt2'

[Note.-Ont. 0. 41, r-. 6. '7. 11, are im.
tEcal 2U1A ImP. O. 45. MF 3,4p,89 resb--ctiivelY.l
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