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the appeal was heard before Hagarty, C.J.
C. P.

J. K. Kerr, for appellant, cited Harper Y.
Smnith, 8 C.L.J. N.S., 171, in whichi the venue
was changed froni Haldimand to Wentworth on
defendants' affidavit stating that the cause of
action arose in Wentwortli, and that nearly &Il
the witnesses to bie exainined resided there.
This decisioxi was based on Levy et ai. v. Rice.
L. R., 5 C. P. 119, wliere XVilles, J., ordered the
venue to be changed, on the grouud that, other
matters being equal, the place whiere tlie con-
tract was made, the breacla took place, and the
defendant resided. should be the pl)ace of trial.

Osier, contra, contended that there wvas no pre.
ponderance of convenienco as far' as re.rarils the
witnesses, for theiii nubers were alrnost equial,
and it wvas the plaintilf's riglit to lay the venue
where lie pleased. H1e cited Church v. Barnelt,
40 L. J., N. S , 138, where Willes, J., in deliv-
*ring his judgment, said "The Vlaiutiff lias a
riglit generally to lay lis venue where hie tliinks
proper ; and, when lie lias not exercised a capri-
tious choice, it is to lie cousidlered that hie lias
*xercised a riglit, and it lies on tlie defeudant to
shew that the preponderance of couvenience is
in favour of tryiug tlie case where tite cause of
action arose, rather «than at the~ place where the
plaintif lias laid the venue. Defexîdants liave
not done sa lbore," aud the mile was refused.

1{AGARTY, C.J. C.[P., foliowing the ride as
laid down in Uhurc& v. Barnett, dismuissed the
appeal ; but at the saie tine lie expressed hii.
opinion that the question was one which could
witlî propriety lie brouglit before the fuill Court,
s0 tliat sorne clear and defluite mile miglit, if
possible, bo adopted.

Appeal di."? isscd.

In a subsequent case which came betore Mr. DALTON
(Gwatkinè Y. Evans), the grounds uipon which the venue
vas sought to, be changed were very shuiilar to those in
Gilmour v. Sf rickland, the point as to the cause o! action
being mainly relied upon by the defendant in his applica-
tion, Iu giviug bi,; decision Mr. DALTON Said. ' It aip.
pears that the number of witnesses to be called by either
party is about equal. Prior lu lthe Continu Laws Proce-
dure Act, the place iii which the cause o! action arose
vas a very niaterial mnalter i decidiubg upioit a change of
venue ; bot that Act speciaily extended the facilities of
uuitors l)y its provisions with respect te transitory
actions. So that now, altbough thc place where the
cause of action aLros;e is a circuistajîce in ii e.,e apiolica-

lb tils, it is mcrely a circunistance. aud if allocsed to have
much wcight would have the effect of imakiîîg uany
actions local which the Act inten(led to be trauiîitry.'

[November, 1875.
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UNTDSTATES REPORTS.

SUPREME COURT 0F MISSOURI.

HEMAN ISABSEL -v. HANNIBAL AND SAINT JOSEPI'

RAiLROAD COMPAÂNY.

Ltabiliti of Railroad Coinpanies for' injuries 90
children ou their track-Ob1igation fa fence. agai7i*f

childrea -Contributory neqiige nce of parents.

1. Railroads-Contributory Negligeace-Duty towards
Persons Wrongfofly on Bailroad Track.-It la the
duty of a railroad compauy to, exercias ordinar!
carc and watchfulness to avoid injuring persois

wrongfully on its track.
2. Use of Track-Presmnptioan-Dilige7ce.-A rail-

road track is private property, and iîersouîs have no

rigbt to be upon it, except aI the crossing o! a high
way. The couîpany is entitled to a clear track, and

it is not to be presumed thal persous wilI go upon
it, where tbcy have no rigbt 10 be ; hence the sanie
diligence is not required in ruuxiig tbrough the

country that wouid be necessary lu the streets of b
town, or at the crossiugs of a public bigbway.

3. Private Crose3ings-Inifants-Persons on Railroad
Track-Diligence.-Where a railroad company con-
structs ils road near a person's dwelling and ils ein-
ploN es are aware that bis family are accustomed t0
cross the railroad for ivater aloug a path leading
froni the bouse bo bis well, such employes ought, at
this point), le exercise increased vigilance to avoid
iujuring children who bave nul arrived at the age of
discretion ;but, it seenis, the ride would be otb0r-
wise as to aduits, whù sbould use Ilaeir faculties and

guard against danger.
4. Contributory Negligence -Proximnate Cause.-If the

plaintiff bas been negligent. or ia in fault, the de-
fendant is only liable when tbe proximate cause Of
the iujury cvas bis omission. atte :r hecoming aware
of tue danger te wbicb the plaintiff was exposed, t0
use the proler degree of care te avoid injuring hil.

5. IRailroad(..-Infantis--Diligen-e -Ca'itribnfar Neg-
ligence of Parenfs.-Where defendaut'sq employez
lu charge of a train observe an object ou the trac

1
'

which they migbt by close scrutiuy perceive te be &
child, in limie te avoid injurng hlm, a failure t0
recoguhize the child and stop the train before ruuniflg
upoît and iujuring hlm, will make the defendant
liable, even lhough those baving the cbild lu charge
may bave been negligent lu permilling hlm t1090
upon the railroad.

[Cent. Law Jour., 591-May, 1875. I
Appeal froîni the Circuit Court of Caiddll

couuty.
TT1E~ ., delivered the opinion of tlie

court.
Actionî by plaintiff to recover damnages for the~

nlegrlige t kîliîg of bis infant sou, hy defendanty
while îuigand inauagiug a locoînotive antl

train of vars out its railroad.
Tfle evidence tced,( lu show that tuie pliill

tf's wifýe being dead, hoe liad placed the chl in
care of' its grandtpaî'cîts, wiîo resided about
seventy-five yards distant fromn the road. The
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