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rnake deelaratory deerees conferred by the Legislature is flot
to be exeri'ebed in respect of matters over which the Court lias
no general jurisdiction."

Where there is insanity-not irerely mental defiaiency- - or
drunkenness, there can obviously be no consent to the contraet
-A. v. B. (1911), 23 O.L.R. 261, and Robtinv. Roblin (1881),
28 Gr. 439.

Anothcr capacity essential to the marriage contract is th.e
eapacity for tixe consummnation (if the marriage, the Iaek of
ivhich is k-nown as impotency and i8 ground for a declaratior' of
the nullity. It must exist unknown at the time of the marriage;
physical incapacity arising subsequentiy is no ground, as the
parties have taken each other subjeet to ail the vicissitudes of
life whichi iay arise, but on the belief that ail is correct at
the start. 2%oreover, in cases of 8ubsequent inipoteney, the
marriage Nwoxd alrcady have been consumxnated. The im-
potency xnust-be iincurable-i.e., the contraet must be incapable
of coxnpiction. Usualiy it will be apparent to miedical author-
ities; but in wine cases, it cannot bc dctccted by tiLem; the prac-
tiee in such cases is to recognise the elaim after the lapse of 3
>-cars. In England the practiee has been that the fit party must
bc the petitioner; but in some cases this rule has flot; beeiî fol-
low'ed, as where the unfitncss was not known to the deficieiit
party. In Quebec, the marriage ean be annulled for impotency,
natural or accidontai, existing at the time of the inarriage, but
only if it bc apparent and manifest; the jurisdietion Cali L
]ivoked only by the party who has eontracted the inarriage with
the impotent person, and only before 3 years have elapsed. Ac-
cording to Bishop, there were in 1England hctween 1858 and
1872, 15 rcported cases.

4. Legality. In England siuice Lord Lyndhurst 's Act in
1835, (Imp.) ch. 54, marriages within the degrees prohibited by
1537 (bnpil.) ch. 7, sec. 7, arc void ab initio and flot merely
.'oidable. The Acte of 1835 however do not apply to many of
the Provinces of Canada, and therefore in these Provinces such
marriages are mercly voidable. In Cox v. Coz (1918), 40 D.L.
il. 195, 13 Alta. L.R. 285, to take only one case, the Court of
Albcrta miade a declaration of liullity in connection with a big-
ainous unarriage.

Very similar to a nullity suit le a jactitation suit, Itis
available to the muan or to the woman. The former mnay cern-
plain that the latter hia& improperly boasted of being bis wife
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