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An order for the arrest of the defendant was made on March i6th, 1892,
upon an affdavit of the plinfltf, in which he alleged that the defendant in
March, i88r, absconded from this Province for the puripose of defrauding lus
creditors, and that, having lately returned ta the Province, lie was &bout ta leave
it again with a like purpose. The defendant applied, upon new material, ta
the judge wha madle the order ta set it aside, and ta be discharged fronm
custody.

Hdld, that the affidavit of -he plaintiff was, if true, a sufficient foundation
for the order.

Ker.rterinan v. .i1cIellan, 10 PR. 122, followed.
And the order could flot be set aside by the judge upon the new inaterial

rantradicting the case macle by the plaintiff.
I)apper v. Busby, 5 l'.R. 356, and Gilbert v. Stiles, 13 P.R. 12 1, followed.
The departure of the defendant from, this Province In March, 1891, was

open and public; hie announced it at a public meeting ta six or seven hundred
persans, along withi the fact that he intended ta sel! bis household effects before
his intended departure ; the newspapers in the place where bie lived announced
that hie wvas going ta Chicago, in the United States of Amnerica, witb hi& family,
ta take a situation tbere wbich hie had obtained; and bis fellow-townsmen gave
hini a public dinner, at which several of bis creditors Ivere present, before hie
left. He departed for Chicago, taking fia property with bim. The anly piece
af property lie possessed in Ontario was an unsaleable and heav'ily nuortgaged
bouse andi lot, wbich a year before hie left he haci transferr..d ta a creditor as
security for a debt. H-e had a permaner.. situation and residence in Chicago
with bis iÇe and family, and in March, 1893, returned to this Province for a
merely temparary purpose. During the year he spent in Chicago, lie remitted
cansiderable sums earned by him ta bis creditors in Ontario.

IIetc that, under these circumstances, the defendant could net be said ta
have left Ontario wvith intent ta defraud bis creditors, and that bie should be
dîscharged from custody under the arder for arrest.

Il is within the powver of the court or a judge, upon an application ta dis-
charge a defendant from custody, ta impose upon bim the terre that hie shail
brîng fia action against the plaintifr; but it should only be imposed where the
plaintiff is shown ta have been entirely frank and open in bis application for
the order for arrest, and ta bave had rensonable grounds fer the statements ho
bas laid before the judge. The circumnstances cf thi. case did net wariant such
a terni being imposed ; for the plaintiff was awarc Of the cirCUMbtances and
the publicity of the defendant>s departure in i gx, and conveyed a falze impres-
sion when bie swore that the defendant thon "absconded frani this Province."'


