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Morley frorn prosecutor by his conduct. This
was beld to amtuoint to flot guilty.

1 think the law laid down in this case fully
supports the present conviction, and that our
judgment sbeuld bc for the Crowu.

.Tudqment for the Crown.

CHANCERY.

CLEMMOW v. CoN;vgsuE.

Insolvecat debtor-Prefetitece-P rissutt.

À preterence which a debtor is induced to give by threatm
ot criminal andi other protýeeding¶, is net void unuer the
Indigent Debtora' Act of 1859, or the Insolvent Act et
1884:

But to suîtain t1ic preference the pressurc mnust have been
real, andi fot a féigneti contrivance betweefi the debtor
and creditor to Ivear the appearance ef pressure for the
niera purpose of giviug effect tu the debtur's desire and
intention to give a prefereuce. [16 Chan. Rej). 547,1

Examination uf witnesses and heariug ut Ot-
tawa.

Mr. Crooks, Q. C., anri Mr. Kennedy for the

*,r. Blakce, Q.C., for defendant Walker.

SPRAGGE, V. C-It is clear froin the evidence,
particularly that of Walker, that it was apparent
zo Converse aud to J. T. Lamab, that the effect oii
the giviiug cf the aute-dateci note, and of the legal
proceedlitgs te lie tuiken upon it, avould bu to
close the b)usine2ss of Listul-to put hîru in iul-
vcncy, unless lie, Lambl, could obtilin aid frurn
smre other quarter. Lt w-as the intention et
Converse to ,et execution in as short a rime as
possible, in order te lie before other creditors
and thei evidence of Mr. Walker, the solicitor of
Converse & Co., wuuld load to the inference
that Lambl facilitated this passively, andi was
anxioue, if ise could, to facilitatu it aczively ; ut
Mr. Lamb's letter te Converse & Coe., or* 4-th
JuIy, 1865, scarcely sup)ports this. The peculiar
course taken by W'alker w-as his ow-n idea, iu or-
der te couceal the proceeling,.,, from, other credi-
tors ; baut Converse, tbough not awarre of the
mode intended by bis attorney tu gain priority,
was fluxionsk that sncb steips slsould be taken as
would give bis firin prieriry. Ilis anýyer ut the
deception which he alleged, and Lamnb adrnýttcd,
hBd beeu practised upon him, as te the advance of
$1,000 being obtained by representation as to
real security, may have been the reason for thm
course bu took. Hie at Iat suspected, if he <lid
not knew, that Lamb was lin a precarious po.,i-
tion, perhaps on the eve of insolvenoy, and bis

1dngobject was te seaure the delit of his firm,
and that at the expense of otber creditors, if
necessary.

lIn order te effect this he hrouglit pressure te
bear upen J. T. Lamb, sufficient, under the Eng-
11mb cases, to make bis aet net aL volrutary act
unless the proper conclusion is, that althongh
there was pressure, stili the giving of the ante-
dated note wa8 not really the resuît of the pres-
sure, but in order to give a fraudulent prefer-
once : CookcY Pritchrard, 6 Scott, N. R. 84. The
ovidence of tbis is that aboya adverted to. I
think it shows that he gave the note under pres-
sure; and furtber, that baving given it, bis de-

air@ was that Converse & Co. should theroby

ebtain a preference. Whether lie stilli ppre-
bended the possibulity of crituinal proceedingu
being taken, as threatened by Converse, or from
any other reason, be wzis afixieus that tbey
should obtisin execution lin priority to other ore-
ditors. The principle uI)ou whicb, lu Etigland,
pressure is beld tu lie material, is this : prima~
facie, a payrnent by one in su hopeless a state of
insolvency that bis paymeut is to lie looki d upon
as made in contemplation oft bankruptcy; or a
delivery of goods*or otber effecte by a debtor in
tbat position, is a frauduleut piefurerce-thie pre-
ference is presumed to lie made lu order to de-
feat the Bankrupt Laws : and the effect of the
payment or other aet ut the insolvent, beirrg un-
der tbe pressure of tbe creditor, is te rebat the
presumption thut would otherwise arise : Bihl
Y. Smitit, 6 B. & S 321. Lt must of course ap-
peur that tbe pressure is real, not a feigued con-
trivance betNveen the creditor and %lebtor, to
we-nr tbe appearance of pressure, w-hile the real
desire and intention is to give a proference.

The circumstance that lin thiR case the note
was ante-dated, undu that soute ùf the notes ivhich
it was givefi te cover were nul yet due. is some
evitieuce of fraudulent preference ; but it ii net
corclusive : ,Strac/xan v. Barton, 1l Ex 647, and
there are other cases te the saine point. It
would seetu tee, fromn the einetitat it was
not a case wbere prefereuce w-as given before
tbe expiry cf credit, but that tbe notes still car-
rent wers renewals of notes givetn foi- paytnent
of goods. Conver!,e, tue, w-as iu a coujiition te
dictrite ternis te Lamb, aud availed huîuself of bis
position te insist uipon that which vu,îblud lmt
te take imituediate proccediugs agai rit his debtor.
Lt appears farier that Lanuib dii nul cofisider
bis insolveucy irlevitable : hu stiil ciung te the
hope of beiug able to continue lxis bouxai«esi : lie
hoped for Iloutside aii" anul askel and obtaiued
fro)m Converse a pi-omise of a furi rer supply of
goods. te a smnali extent, upon security, lin erder
te make up bis stock. Undler tîrese cit cuiiistan-
ces. 1 lbirik it woulul b lie ld lu Engri1 I that a
prefereuce given by a debtor ta his crelitor, w-as
nol a fraudulunt préference.

This net cf J. T. Lamb, V il ba- voil. rnut bie
se under tIre Indigent Debtors' Act. !2 Vie, ch.
9É6, or under the iueolveacy Act of 1861. Lt was
decided inr Young v. Chri8tie, -j Grant, 'J'12, tbat
allowiugjudgment te go 1y #1tip.it iii au acotion,
and deferrding anrether, the effect h<ing t, etiable
the une creditor te recover je Irein b dS, rc the
other, is net a prc-fereucu which is avldd a the
fermer act.

The as to the Insolvvncy Act o a

It avoidhr "Iml contre.cts or conveyarîces -made,
and acts dune by a debtor fraudulent1y te iinpede,
ubstreot er delay bis creditor< lu titeir remedies
against bitn, or witlî lîteut t> deftiud lis cre-
ditors or rsuy cf theim, anid s<) mnaIýe, dune, and
inteuded, wllh the knowledge t>f tire perýson con-
îracting or acting with the debter, an] which.
bave tbe effect cf imp-ding, cbs3truictinr or de-
laying the creditors lu their i-emedies, Or of in-
Juring thetu or any of them."

In Newton v. The Ontario Bank, 18 Grant,
652, I thought that this suli-section dues not
apply te a preference given by a debtor te one
creditor over another. Upon the hearing of that
came upon appeal (16 Grant, 283,> my brother


