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Cif.tc- Recognizaiiwe-Peltirn against two memboera - Jtsrw
zziI diction of ifagtstrate---Attorney as aretJ.

' Beldc, . That up)on apetition against two members, only
g ~the sanie security in amount need be given as upon
S a petition against one.

2. That the place where it was taken need flot be shovu
on the face of the recognizance.

3. That a practising attorney may be a surety.

4. That a colonty miagistrate can take the recognimance
in a city which bas a police magistratO, if within
his county. *

[March 25, 1874. -Ma. DALTC4l

In this case a summnons was taken out ta set
aside the recoguizance, petition and other pro.
ceediiîgs, on tisegrouuids that the recognizance
was invalid, having, been given for only $1.000,
whiereas, as the petition was againsttwo members,
it should have beers for $2,000 ; that it was not
duly acknowledged, not stating where it had
been taken ; that the magistrate who took it
had no0 authority to (I0 so, and that one of the'
sureties was a practising attorney, ami thus in-
capacitated froîn being a surety.

Davidscm shewcd cause. This is a double
application, being ta set aside the petitian, and
also the recognizance; but they can not be bath
entertained at- the samne time, as 86 Viet., Cap.
28, sec. 14, gives five days, afte'r objections to
the security are disposed of, to object to the pe-
tition. The recognîzance is taken in the words
of the formn laid down by the Judges, and it is
not necessary that the place where it was taken
should appear on its face, if it was really taken
where the niagistrate had jurisdiction, aud that
this is the case is showp by au affidavit filed by
the opposite party. Tt the objection is a valid
one, being inerely. formai, leave ought ta be
given to anmend, under the Administration of
Justice Act. The question as ta the jurisdictjon
of a magistrate, undi(er sec. 308 of the Muni-
cipal Act of 1873, in towns or cities where a
police inagistrate lias been appointed, is the samie
as that raised in the JVe.st Northumnberland Case,
and has been deciled in favor of his jurisdiction.

O One of the sureties is a practising attorney, but
the onlv authority for his not becoming a surety
is a Rule of Court, which can oniy apply ta that
particular court, ind the Act is quite silent as
ta this point. Under the English Act, which
contains the sanie sections as ours, it hias been

decided that on a petition against two members
only one deposit need be made: Pea.e v. Norwood
L. R., 4 C. è. 285. Should any of the objec.
tions be considered valid, a new recognizance has
been since filed, and should be allowed ta be
îubstituted for the original one.

J. K. Kerr, contra.-Under 36 Vict. cap. 28,
Eec. 11, the bond must be given at the samie
time as the petition, and it is with that bond
only that we have to do, no second anc being
sllowed ta be put in. Pease v. Norwood, by
which it hias been decidel in Englaud that,
upon a petition against more than one member,
only a single deposit ueed be miade, is distin-
guishable from this. Although the sections of
the Acts are the sanie, the judgîuent in that
case is stated ta be given in regard ta the prac-
tice which liad prevailed previaus ta the passing
of the Act, whiich practice was differeut from
that prevailing in Canada, prior ta aur Act, and
the case cannat therefore be looked upon as
an authority. Iu addition ta the arguments
used in the West Northumberla7ad Case, as ta
the jurisdiction of magistrates, the course of
legisiation shews that the intention of Parlia-
ment was ta do away wholly with their juris-
diction in places where police magistrates are
appointed. Section 373 of the Municipal Act
of 1866 ouly used the words " shail adjudicate
in any cage." Then came the Law Reform Act
of 1868, which rcpealed this section, and em-
ployed mnuci wider words in section 11, shewing
an intention ta stili further restrict the magis-
trate's jurisdictiou, which intention is kept alive
by section 308, Municipal Act, 1873. As ta
one of the sureties being a practising attorney,
the samne reason which prohibits his being a
surety in a case in the ordinary courts, operates
and should have the samne cffect now.

MR. DALTON.-With regard to the point
which affects anc of the sureties in this case-
that hie cannot be bail because hie is a practi-
sine, attorney-I do flot find any authority for
disqualification on that groxind. It is troc that
under the Rules of Court, and by long established
practice under them, an attorney cannot be bail
in an action in the Common Law Courts. But
the sole foundation of this is a Rule of Court,
which does, of course, prescrihe the practice ifl
the courts to which it applies. But it is mere
practice ; it neyer was intended ta impose, nar
could it impose, a general rule of law. It can-
not, therefore, be applied without express enact-
ment ta the election court. An attorney alsa il
good bail in criminal proceedings : Petersdarf
an Bail, 511. As ta the point which regards the
amaunt of the security, that on a petitiOlÏ
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