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Mtatthew Kniglit. Now, when nothing is heard
of a person for seven years, it is obviously a
matter of comple ~euncertainty at what point of
tinie ini those 88ren years Le died; of ail the
points oft inie the last day is the meat improb-
able and most inconsistent with the greund of
presuzning the tact of death. That presumption
arises trura the great lapse of time since the party
Las been heard of, hecause it is considered ex-
traordinary, if Le was alive, tbat Le should net
be heard of. In ether words, it ispresumed that
Lis not being heard of lias been occasioned by his
deatb, which presumption arises froni the con-
siderable tinte tbat bis elapsed. If you assume
that lie was alive on tbe last day but one of the
seven years, then there is nothing extraordinary
in Lis flot baving been Leard of on the last day;
and thue previeus extraordinary lapse et tume
during which Le was flot Leard of Las becorne im-
material by reason of the aseumption that he was
living so lately. The presumption of the tact ot
death seeros, ilierefore, to lead te the conclusion
that the denth took place soute considerable tume
betore the expiration of tbe seven years." The
Vice-Ch ancellor Kindersley appears to bave act-
ed on the passages in both these judgments
'whicli are to the effect tbat the onus of proving
the death uf 'Mattbew Knight lay on tLe plaintif,
because the law presimes that a person shown to
be alive at a given tume remaîns alive until the
contrary lie sLown. Those passages are flot es-
sential to the conclusion arrived at, or sound in
point of reasoning. The other parts cf the sanie
jndgrnents go to prove that tbere is net, and ouglit
flot to be, any such presuniption of law. If there
was sucli a presumption, it would he no ground
for tlirowing the anui of proof on the plaintiffs,
ivhere seven years bad elapsed troni the date of
tbe last proof of existence ; on the contrary, it
would carry the period of dealit. as suggested and
laid down by Vice-Chancellor Malins, to tLe end
ot the seven years. But both tLedecisions are that
it did not, and because it did flot the plaintiff
failed, and did flot recover the property lie souglit.
Ia the recent case et T'he Queen v. Lumley, it
was Leld, consistentîy with anotberjudgment de-
livered by Lord Dennian in Rex.,Y. Thes Inhabitants
of Jlarborne, 2 A. & E. 540, that tLere was no
presumption of law in tavor of the centinuance
of a life up to a particular period, but tLat it
was a question for tLe jury as a matter of tact.
The case was Leard before the Chief Baron, Mr.
Justice Byles, Mr. Juttice Lusb, Mr. Justice
Brctt, and Mr. Baron Cleasby ; and Mr. Justice
LusL delivered the jndgment of the Court in
these terma :-" We are of opinion tliat tLe di-
rection to the jury in this case, viz., that, there
being no circunistan-ces leading to any reasonable
intereuce that lie Lad died, Victor must be pre-
sumed to Lave been living at the date of the
second mairiage, was erroneous. la an indiet-
ment for biganiy, it is incumbent on tbe pro,-ecu-
tion to prove to the satisfaction of the jury that
the liusband or wife, as the case Mlay be, was
alive at the date of the second Inarriage. TLat
il' surely a question of tact. The existence of
the party at an antecedent period may or zaay
flot afford a reasonable inférence that Le was
living at tie subsequent date. If, for exaniple,
it were proved that Le was in geod Lealth, on
the day preceeding the second marriage the in-

férence would Le strong, almoat irresistible, thât
Le was living on the latter day, and the jury
would in aIl probability find that Le was so. If,
on the other Land, it were proved that lie was
then in a dying condition, and notbing fnrtbei'
was proved, tbey would probably decline to draW
that inférence. But the question is entirely for
the jury. The law makes no presumption either
way. The cases cited cf Rez. v Twyning, Rez. v.
Ilarborne, and Nepean v. Doe, appear to us te es-
tablisL this proposition. Wliere the only evidence
is that the party was living at a period ivhicL io
more than sevea years prior to the second mar-
niage there is ne question for the jury. The
provision in the Act thon cornes into operation.
and exonerates the pnisoner troni criminni cul-
pability, thougli the Lusband or vite be proved
te Lave been living at the tinte vlien the second
marriage was eobutracted. The legislature b>"
this provision sa'nections a presumption that a
person wbo Las flot been Leard of for seven Yeani
i8 dead ; but the provision affords no ground for
the converse proposition-vuz , that wbere a party
Las Leen seen or beard of witLin seven years a
presumption arises that Le is still living -that,
as ve Lave said, is always a question of tact."

Truc it is tLat T'he Queen v. Lumeay was a
criminal case, and that the seven years Lad not
elapsed from the date of tlie first Lusband linving
last been heard of; but, thougli a jury miglit be
more ready te draw an interence in a civil tLan
in a criminal proceeding, it car.not Le tLat the
mIles of evidence in each sliould be su far differ-
ent as tLat there sLould be a positive legal pre-
suniption in the one proceeding, and nu legal
presuniption in tLe other. A prusecutor and a
person seeking to recover property Lave each te
prove Lis case, and in each instance the object
is te arrive at, and act upon, the real truth.

Lord Denman, who delivered bath judgnients
ini Doe v. Nepean, thus express'ed huiself in
-The .King Y. The Itahabitants of Ilarborne :-"1 1
must take this opportunity et saying that noth-
ing can be more absurd than the notion tLat
there is te Le any rigid presumption et law on
such questions et fâct, vithout reference te ac-
ceniPanying circunistances, sucli, for instance, as
the age or health of the party. There can bc
ne such strict presumption ut law. In )oe V.
Nepean the quesition arose much as in Rex. 1
Twyning. The claimant vas net barred if tlie
party vere presumed net dead tilI the expiration
of the seven years troni thie lest intelligence.
The learned judge who tried the cause lield tLat
there vas a legal presunuptien ut lite until that
tume, and directed a verdict for the plaintiff,
because, if there vas a legitl presumption, there
was nothing te Le subniitted to the jury. But
this Court Lheld that ne legal presumption exist-
ed, and set the verdict aside. That is q aite con-
sistent witb the view wbich we take in th@
present case, and Rex. v. Twyning may be ex-
plained in the sanie wity. I arn aware that iii
the latter case Mr. Justice Bayley tounds Lis
decision on the ground et contrary presumptions;
but I tbink that the only questions in Queh cases
are, what evidence is admissible, and wbat in-
ference mny fairly he drawn troni it." Other
learned judges concurred iu this opinion. The
notion et a legal presumption in t;uvar of lift
originated, I believe, with the civil law, aud WrO
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