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present question does not arise, the cases which come before
courts of buw are seldom of snflicient magninsde to mnke the
maltiplytag of parties destrabla; ng the so deing, bowever
necessary in order to settle the rights of all concerned hns n
natural tendency, exeept where great juterests are invaltved,
to bring about the result that, by the time the rights of ali
parties concerned are adjusted, there remains but little to be
divided amongst thase wha are found to bo catitled.  Be this
as 3t may, the oljection of the equity judges, founded on the
inability of the comman lnw courts to bring other parties hefore
them, hins, a9 regards the present measure, no appliention. It
18 nat proposed to admit equitable defences in cases to which
the ehjection relates. By the aperation of the 86¢h section of
the Common Law Procedure Act of 1834 and the 12th clause
of the present Bill, courts of Jnw will not e ealled upon to
entertuin questions of equity where the equitable rights of
partics other than the immedinto parties to the nction at law
aro involved, It ixsuggested indeed, thata conrt of law might

to administer equity ia one on which, for obvious reasons, we
are reluctant to touch, We tay, howaever, bo permitted to
abserve that in the simpler questions of cquity which are
likely to conse befure courts of commun faw, wecannot antici-
pate any serious difficully,  While, on the ane haud, it may
* be admitted that, where more complicated rights are invelved,
such s arise upos intricate questions of reat property, of teasts,
i the administration of estates, and the like, the principles nnd
rufes of equity constitute an elabusate and special system of
jurisprudence, a perfeet knowledge of which it may reguire
speeial study aod practice to neguire, yet it must not be lor-
3 gotten that one of the principal merits of this system is thas
its leading rules—at lpast, where unembarrassed in their ap-
plieation by the intriencies and subtleties of real property law
—rest on the plain aud siaple privciples of rational justice,
“as distinguished from tho more techuival and arbitrary rules
s of pasitive law,

f More espe~ially is this the cass with reference to tho grounds

fidl in error in deciding whether, in any particalar case, thelan whick equity relieves rzaiost legnl rights aught to be en-
equitnble rights of ather parties do or do not come into question. | fyrced in avtions at faw. 1o suppose that common law judges
But it may be answered, first, that in the more simplo enses of 1 op practitioners cither are unaeqaainted with or will bo unable
equity which present themselves in actions at Jaw, 1o serious )ty aster o system so simple, would seem o bo o gratuitous
difficulty on this score is hkely ta arise; secondly that the!and unwarranted assumption. No such dificulty hns hichertos
supposition that the judzes wonld have any diffienlty in de-igricen in administering the powers either of auxiliary or sub-
ciding such  matter i3 an assumption of fncapacity tn them | yantive equity heretofore conferred.  Sa far as wo are aware,

)which onght notlizhily to be made; thirdly, that the ohjections,
if good fur anything, would apply cqually tu the equitable
pleas_already permitted to be pleaded ; lastly, that in the
excreise of the existing jurisdiction no such difficuby has in
point of fact been expersenced.

MACHINERY.

The question as to the adequaey of the ** machinery™ of the
common law courts betng thas reduced to its proper limits, we
have no hesitation in affirming that the procedurs of these
courts, enlarged and amended as it has been in modera times,
is abundantly sufficient to enable them to exercise the powers
propace ] tn aperfectly satisfactory manner.

With reference to matters of equity brought forward in
pleading, no question as to the adequaey of tho proceedure can
arise.  The fucts on which the equity arises being setk furth in
the pleading, the effect of them, if admitted, is at once for the
court. 1f not admitted, the facts will be tried by a jury inthe
ordinary way. And i may he here incidentally observed,
tnat it in the same action there should also be issues of fucts
relating to matter of common lnw to be tried, it 33 more con-
venient that hoth sets of issucs should be tried and disposed of
in the sume inquiry, than that one set of facts should be tried
i & coart of luw, the other in & court of equity. No one, we
apprehend, will question the soperiority of the cominon law
procedure over that of equity for the trind of issues of fuct; and
it may be observed in passing, that as, in the discussion of
questions of equity, wheresoever they may be rwsed, questions
of dispated fuct will frequently arise, this superiority of the
common law proceedure for the deeision of questions of fuct is
80 far in favour of the transfer of jurisdietion,

As regards equitable watters arising on applieation to the
eourt, a3 for relief on conditiond equity, or for protection of
property, either on apprehiendded injary or daring the pendency
of an action, the eficiency of the awchinery cannot serivusly
be questioned.  Tho application would be by mation founded
on an affidanit setting furth the facts.  If eny dificulty should
arisc in the ulterior stages of the discussien, the court would
have ample nieans of completing the inquiry by sn issue or
reference o & master. ‘The only diffurence, we apprehend,
between such o praceeding and that of a court of eguity would
be, that the latter would requtre 8 written or printed statement
of the case, which would be echoed by an afidavit. The eom-
mon Jaw process, while it is equally efficacious, is the simpler
and less expensive of the two.

The question of the competenoy of the commun Iaw judges

guno instance only das ocearred of an appeal from the deeision
af any court of luw on an equitable plea, and in that instunce
the appeal was unsuccessful,

We believe the apprehension of incompeteney in this respeet
to be wholly unfounded, The large koowledge of tho Jaw
essential to the ndministration of equity hns never bgen ques-
tisned in equity jidges ; and we areat « loss to understand why
credit shwuld not be given to commuan law judges for caoacity
to possess a carresponding kuowledpe of equity in the fimita-
tion of legal rights,  When we reflect how many of the great
equity judges wha have presided in the ccurt of chancery and
in the House of Lords have been taken from the common law
conrty, we are surprised that capacity should be denied to the
collective ability of the common law judges, sssisted by a bar
inferior to none in learning aud astainments, to deal with the
aimple questions of equity which arelikely to avise incidentally
in proceedings at law,

Befure we quit this suhject, we must advert to an argument
prominently put forwand, namely, that the effect of thus con-
ferring equitable jurisdiction on common law courts will heto
restore in substance the nucient equity jurisdiction of the Cour
of Exchequer, abalished in recenc times by the Legistature.
‘That this view of the matter isaltogether erronenus may readily
be shown. It assumes that the Jurisdiction of the Court of
Exchiequer as a conrt «f equity wus exercized by itincidentally
to proceedings pending before it as a court of law,  Nothung
can be muro incorrect.  The Court of Exchequer in equity
was as distinet from the Courtof Exchequerns ut court of com-
mon aw, as the Conrt of Exchequer now is from the Court of
Cliwncery.  The jurisdiction wus distinet ; all suita were dis-
tinet 5 the procesdars was distinet; the officers of the coury
were not the same ; the practitioners were » separate and dis-
tinet class. A party secking protection or relief fram an ae-
tion pending on the cummon law side of the court was obliged
to file o bill in equity, and wag in al' respects in the sane
nosition as if be had gone into chancery. Al the evils of the
double jurisdiction nrose, without any of those benelfits which
tnay beanticipated from enabling full justice to bo adwinis
tered in a single conrt. Other cavses therefore, making it
gexirabla that the Court of Exchequer as a court of equity
should e done away with, its abolition touk place, but without
the elightest reference to any inconvenience arising from a
blendiag of jurisdiction sach us is now proposed. Yo repro-
sent the two cases as analogous is to confound things es-
sentindly distinet and having nothing in common but a npine,




