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tion?. 1n the mesutime, on the t0th of January, the ordinary annual meetiny

was helld.and a dispute arose as to whether trustees should not thein be eledtel

fur the ensuing year; soe thought not, and left the seciing. while others
retnained aud procceded with the election,  Fhe Lacal Superintamlent lejng
oppealed to, declated the elechion utegul, conadenng that No. 5 hud tecome
anew section, und appointed 8 new e to tuke place #t the meeting cafled
for the 1610, when the defendants were rppomted the thice trusteds for No.
Tus a new xechion. I Junuury, 1833, the dispute was tenewed; (e defen-
dutite uppointud u new ttustee I the Gsaul Wiy, bt unother ieeling was
bield, wt which & uew trustee was elected o succeed the retiting one of thoee
Lest chosett in 1851, sa thut there wete 1o sete ol trnsttes claitusg the
otlice. ‘Fhe first elected trastees i 1634, wl stutned trom sctng for that yeat
wnd defendants huposed wosuie, which the plantitl sesasted,

Jeld. (aftieming Chiel Superimtendont of Schoals v, MeRae. 12 U.C.H. 649) that
the alictution did not constitute No. 7.8 new sechion, but that the rale was
legul, buang itpused by the ‘Prustees de fucio, whe hud not been teniosed.

Quarre, whether such altcrution conld be tmude by roolution only.

. also, Whether the deciston of the Jaent Supepmtendent cun be thus inci-
deatully restenw od i s duaun to tecoves back tie e,

Bee these and vther points discussed i the judgmens of the court tow,
{14 Q. B. 1. 119}

Appeal from the Division Court of the county of Haldimand.

In 1853 application was made to the Municipal Council ot
Oueida by \‘nc resident inhubitants of sclivol seetion No. 7 of
taat township for a division of the seetion as then coustituted,
and the formation of two sections therettom i the place of vne.
Upon this the couneil, in November of the satue year, passed
a tesolution as fullows: «That the echool sectivn No. T be
divided, and the hne be struek as fuiluns: Letween Jots Nos,
50 and 51 in the 1st concession, between lots Nus, 81 and 92
in the nd concession, and between Juts Nos. 21 amd 20 34 the
drd concession 3 satd school section 1o be No. 11,2 No other
deseripion was given, and no by-law dividing the section |
passed until the monmh of April, 1853, when one was adopted
confirming the yesolution, and divihng the section as above
expressed, adding the following: ¢ The eastern part to remain
No. 7, the western pan to be called No. 117 Afigr the teso-
lution, and previous to the by-luw, on the 24th dn;’ of Decr,
1833, the cietk intimated by written notice to Mr. Peter Elder,
though upon what authority did net cleasly appear, that the
coaneil had appointed him, in conformity with the 18th section
of the Common Schoot Act, to appoint a time and place for
holding a public meetizy for the election of 1 e trustees in
school sec. No. 7, the notice desc1ibing the section as ¢ bounded
and known as follows: between lots 50 and 51 in the 1st con-
cession, between 21 and 22 in the 2nd concession, and 21 and

20 in the 3rd concession.”  Pursuint to these instructions Mr.
Elder, on the 5th of Junuary, 1834, gave notice of a teeting to )
be held for the purpose specified, at the section schiool-house, l
on the 16th day ot the sume month; in which notice the des~|
cription above stated was vatied by numing a starting point at
lot No. 40 in the 1st concession, and addiny south halves of lots
Nos. 26,27, 28, 29 and 30 in the 4th concession; lots not
named in the resolution, nor the clerk’s notice tollowing it. At
the same time the trustees of the section for the preceding year,
of whom Mr. Elder was one, had given a previous notice of a
meeting to be held at the same pluce on the second Wednes-
day of the same mouth of Junuaey (the day fixed by statute for
the anuual school meeting) for the purpose as expressed, s of
receiving and decidiug upon the report of the trustees, and to
decide upon the manner the school propenty is to be disposed of
helonging to said section,”® meaning section No. 7 as existing
before any action was taken by the council for altering it. A

nceting of the inhabitants of No. 7. s existing in the preceding
year, was convened on the 10th, the second Wednesday of
ana'y. inaccordance with the first uotice griven, at wineh meet- |
102 e tristees? 1epoit for that yeur was received. and a reso-
Fati adupted as to the disposal ot the school property mentioned
in the nutice.  This being done, the chainuan discontinued
further proceediugs, considerng, us did part of the people’
assembled there, that the proper business of the meeting had
been accomplished, while vthers claimed that the occasion was
t::e lawiul one for clecting trustees for the ensuing year for the
then No. 7 as altered, as then understood by all parties. They
w0 disscated from this opinion having for the most part left
1o meet.ag, the perzons remaining appointed another chair- )

man and sceretary in place of the first chairman and secretary,
both of whomn hud retired, and elected two new trustees, one to
supply the place of the pluce of the retiting trustee of the year,
and the other in place of une who by means of the alteration
had become a resident of the other section 11, A disagreement
thus existing as to the regularity of the proceedings and elee~
tion then had, it was settled between the parties contending,
(hough the plaintfl did not appear to have been present or
assenting) that the Local Superintendent of the township should
be referred to, to settle the mattes in diflerence ; and 1t being
submitted 10 him, Le on the same day declared the election to
be illegals and appointed a new election to be held of other
trustees at the time and place named in the notice of Mr. Elder,
given, as stuled, on the 16th of January.,  On the 16th of Janue
ary the secomd meeting was held, and the present defendunts
were then chosen as thiee new trustees, to rerve in the sume
section No. 7, as a new section 5 _and in January, 1855, on the
duy of the aunual ineeting, appointed one new trustee in the
usuul way 3 a meeting ow the sawe day having also been held,
and one new trustee also chosen to succeed the retiring one of
those first elected in the foregoing year, £0 that there were two
parties claiming the office of trustees in the section,  Having

ren elected as stated, and pursuant to the vote ol a meeting
of the resident householdeis und frecholders of the section un-
derstood as the new No, 7, the defendants, in the month ot
June, 1851, imposed a rate on the taxable Yropeny therein, for
the purpose of building a rchool house, and rated ugainst the
plaintift the s for which this action was brought, ‘The plajn-
tit disputing the legality of the defendants? election, and their
sight to eacreise the office of trustees, refused payment of the
amount, and the defendants proceeding to levy the same of the
plaintifl’s goods he paid it under protest, notfy ing them that he
would sue 10 recover it back, aud for this the present action
was brought, .

‘The following judgment was given by the lecamed judge in
the coust below:— .

Srevessos, J.—I think that the clection held on the 16th day
of January was illegal, and that the claim of the defendants to
the office of trustees cannot be sustained.

4 Supposing, in the first place, that the school section was
legaily altered. before the couneil by their by-law of April 1855,
declared it to be so, and thut their resolution of 1853 was suffi-
cieutly definite to etfect the object contetuplated, yet the effect
of the aheration is not to muke two new sections of No, 7
divided, but only to detach part of it for the formation of a new
one, No. 11, leaving the section No. 7, No. 7 still.  This is
the view I held at the trial, and I find it to be in acrordance
with the construction pnt by the Court of Qucen’s Bench upon
a similar action of the council in the case of Trustees in the
township of Moore v. McRae (12 U.C.R. 523), and is the inten-
tion the council in this case clearly expressed in their by-law,
which, after separating from No. 7 as originally existing part
of its territory for school section No. 11, expresses that the
other and remaining purt shall « remain No. 7,’—thereforc an
election to be held on the ¥0th day of January would in my
opinion be the legal election, whether the authority of trustees
would extend to No. 7 unaltered, until the by-law, or No. 7 as
proposed by the resolution ; but the uncestainty of the descrip-
tion contained in the resolution of the alteration made is such that
it does not appear from it what are the real boundaries of the
sections intended, or if s0, what partof the section when altered
was in fact 10 constitute No. 7, and what part of it No. 115 for
until the adoption of the by-law, cither pan, for anything
eppearing in the proceedings of the council to the contrary,
was equally entitled to either denomination, and under this
description, as requited by the 4th section of the school act, to
be comumnunicated 1o the person appointed to cali the first school
meeting, amd by lum to the public concerned, a meeting and
election might, in my opinion, have been held with equal pro-
priety in thaf’part of the original school section then supposed
1 constitute No. 11, The definition of the sections intended
by the couzcil vax not sufficient to identify either of them (and



