November, 1880.]

CANADA LAW JQURNAL.

[Vor. XVI.—303

Sup. Ct.] LENOIR V.

BITCHIE. [Sup. Ct.

verses the judgment of the Courtof first in-
stance, and that it awards to the appellants
the right of precedence which they elaim
over the respondent, let me ask, What
would happen in sach casel How -and
against whom would they execute the judg-
ment? Would they be able - to iesue
a writ addressed to Sir William Young,
the Chief Justice .of  the Superior Court,
to enjoin him to recognise- the prece-
dence of the appellant? And if he re-
fused, would there be issued against him an
order for contempt of court? ‘Judgments
are executed against the parties and not
against the judges. 'Would the appellants
have the least means of forcing the respon-
dent to desist from his precedemce or to
compel him to refuse to reply to the ques-
tion which might be addressed to him by
the Chief Justice, notwithstanding our
judgment ! Certainly not ; the judgment
would in this case be nothing but an
expression of opinion which would remain
a dead letter. :

If I may not presume that an. inferior
Court will refuse o exeonte the judgments
of this Qourt in ordinary cases beoause they
may be contrary to their own,—I may not
be wrong in thinking that in a case like
this when it acts in the exercise of a discre-
tionary power, which is not subjeot to our
control, it would think itself justified in
not conforming to it, in order to preserve
intact its prerogatives and discretionary
power. In the case supposed, wo shall be
exposed to seeing the Suprems Court of
Nova Scotia, notwithstanding our contrary
opinion, maintaining its own decision,
Nothing of that kind could have happened,
if instead of adduessing the disoiplinary juris-
diction of the Court, the validity of the let-
ters patent hid been attacked by scire facias,
In that case the judgment would be execu-
ted as all others, and there would not be
any possible eonflict between - the two
Courts. I should be induced by these
reasons to declare that this Court has not
jurisdiction, and thet it ought ‘to abstain
from judgment. But as I'sm under the
impression that I am alone in entertaining

this opinion, I shall briefly give the reasons

of my decision upon the merits of the ques-
tion submitted. : :

After Confederation, difficulties arose in
the Provinces of Ontaxio and Novs Sootia,
on the subject of the power of the Lieu-
temant-Governor to appoint Queen’s Coun-
sel. This queation affecting the Royal pre-
rogative was for this reason referred by the
Privy Council of Csnada, to the:Secretary
of State for the Colonies, in order to obtain
the opinion of the law officers of the Crown.
The memorandum of the Privy Counil,
signed by Bir John Macdonald, after hav-
ing cited paragraph 14 of section 92 relative
to the organization of the Courts, contains
the following deoclaration :-—* Under this
power, the undersigned is of the opinion

.that the legislature of s Provinee, being

charged with the administration of justice
and the organization of the Courts, may,
by statute, provide for the general conduct
of business before those Courts ; and may
make such provision with respect to the
Bar, the management of eriminal prosecu”
tions by counsel, the selection. of those
counsel, and the right of preandience, a3 it
sees fit. Such enactment mmust, however,
in the opinion of the undersigned, be sub-
jectto the exercise of the Royal prerogative,
which is paramount, and: in no way dimin-
ished by the terms of the Act of Confedera-
t’iOll. ”

‘To this part of the memorandum, the
Qolonial Seoretary, Lord Kimberly, made
the following Teply, which may be found in
his despatch of the 1st February, 1872 :—
«§ am further advised that the Legislature
of & Province can confer ‘by Statute on its
Lieutenant-Governor, the power of appoint-
ing Queen’s Counsel ; and .with'respect to
precedence or pre-audience in the epurts of
the Province, ‘the Legislature of the Pro-
vinee has power to devide as between
Queen’s Counsel appointed by the Governor-
General and Lieutenant-Governor, as above
explained.”

The Chief Justice, Sir William Young, in
the reasons of his judgment in this. cause,
speaking of the effect of that correspond-
ence upon the two Acts in question, exprosses
himself thus : “ Among the grounds taken



