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ioN MR. JUSTrICE MID)DLETON-. NOVEMBER 17T11, 1913.

RIAMSAY v. BAIN ES.

5 0. W. N. 322.

Injunci ion-Interference Sith Ne'ihbouring Landowacr's R4.rht of
Lateral Support-Tortious Act 4dmittcd,-Inaa<.etion Oppressive
to Defendant-Aerd o.f Damages-Quantuin of.

MIDDLETON, J., hecld. tha;t whereo ne landowner )iad admnittedly
interfered with the biterai support of an adjoining landowner by the
digging of a grave) pît, unid the damiages were capable of estimation
ini ternis of Iuoney, and an injunetion or mandatory order would be
oppressive to the defendants, that damages amti flot an injunction
should be awarded.

kQielfer v. L.ondon Electrie Co., [1895] 1 C2h. 287, followed.

Act ion for daimîîage-s ii the plaintiff's land by reason of
excavatfions made by defendant , an adjoining landowner,

foeed1 depriv e plaijîti ff's, land of laierai support, trîed
at Ilmilton on 7th Noveinber.

C. ,Lynehl-Stauniton, iK.C., for the plaintiff.
C. W. Bel], for the defendant.

LION. MR. JUSTICE -.DLTO -Tho parties are adjoin-
iug land owiiers. 'l'le dlefendan( t cNa t a grv]pit tipon
his lands, going to a cosdrbedeptlî,patial up ta
the boundary line. The sides of thiýt pit are alnîost perpen-
dienlar. At the turne of this excavation no particular barra
resulted, as the gravel was firmly lodged; but the wall of
the pit lias now fallen in ta saine extent and will undouht-
edly faîl ini more.

Trhe action caine on for trial nt the TIîaniiltont rittings
on the l7th June, 1913. Bacli party thern appred,-4 sub-
mitting plans for the construction of r1-1nining wlls w1iich
it was subinited woul, be sufficievt ta) protcct plaintifrs
land; the defendant not setting up an 'vthing, thatt would
justify his interference with the plaiifI-'s lateral suipport.
After saine discussion it wus arranged thiat theý caseý should
stand over and that in the meantirne J Fhalild consult an
expert engineer anid place his views befare the parties, who
should lxi at liberty ta challenge his repart in any way, if
they feit inclinc-d to dissent froin it. T accordingly placed
the situation before Mr. C. IH. Mitchell, a well known con-
sulting engineer. H1e made a careful examination of the
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