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'r allow,1 both the plaintiff and defezidants to set up pieus
of e9toppeL.

1 allow ail the &mendmezits both of the plaiJntiff and de-
fendants attwGhed té the recrd

Vthe defendants say that the coutraet le a eontract for the
sale of goods and las not te be performed -within a yfr; that
there is ne sufficient memorandum; that part performance dme
not take the case out of the statute, citm*'g for this proposition,
presied v. Garn~er, [1910] 2 K.B. 7M. It was there held that
t.he 4th section of the Statute of Fraude was not repealed by
the gaies of Goods Act, and therefore, that in such case part
performance as set forth in section 6 of our Sales of Gouda Act
de not avail. This principle was recognized without discus-
sion. on appeal: Prested v. Garner, [1911] 1 K.B. 425. The de-
fendants 'also say th-at there was no consensus ad idemi that if
there is a suffcient memorandum it does not embody the mutual
undersf;anding; and that there is eonsequently no contract.

Of course, were the faeta and eircurnatances similar, 1I wou 1

have no hesitation in applyïng the priniple laid down in
Prested v. Gasrner, but, while expreueing ne opinion on the ap-
plication of that case here, I think thiere 'are many circum-
stances in this case which would tend a 0ourt of Equity te-
wards a different conclusion. It is 'true th-at in Prested v.
Garner there was part performance; but how? J3y a ahipment
of a certain portion of a lot cf carbure bors. Bach cf these
carbiuretors is à eomplete article in itaeif. The balance ef.the
lot of carburetors, I think 1 may safely assure, Wère for sale
upon the epen market 'and the deflcienoy' would be eaaily re-
placed, -while here the work la eopyrighted and cannot bu pro-
cured elsewhere. Then Butterworth & Co. knew the plaintiff.
would, in the ordinary course of business, incur obligations with
its customers Vo provide them with the cozuplete sets, and that
the remaining volumes could be precured only from Butterworth
& Co. Net only with the knewledge, but with the conqent -and
assistance of Butterworth & Ce., the plairitiffs did proeeed as
though there ivas a contract, sold more than the 400 sef,3 before

- ~,k4~t

73tm4"i pzV 07PN


