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giviog no pmrticular!t, and 8tating no reasons forlus4 lelj, f Thle Ca)Uneillor mntioned tho matternt a meeting of the council, and got a remolutionpatised appointing a committee to inquire ae tathe solvencv of the t reasurer's mureties. If Mr.(.rey s opinion excited the suspicion of this COUD.cillar, it did flot seem, to have destroyed the con-Sfidence of the other merabers of the council . noirIdid the confidence which bath the cancil and thesureties had placed in the treasurcr's integrityappear ta have been det3troyed even when, iniFebruary or March, 1869, ho ackno'wledged bisiflability ta pay the balance due fromn him astreasur er lEither at the instance or with theapproval of the sureties, the concil abstainedf ram renlaying hlm frain bis office, until he ab-scande d in the month of MNay following.The case caime on for examination of witnessesIand hearing at the sittinge of the court at Wood-stock, in the spring of 1870.

The tacts above stated were those whicb thecourt considered to be deducilî frain the evi-denc.
«Mr. C'rookg, Q. C., and Mr. John loirkin, forthe plaintiffs.
Mr. Blake, Q.Cand Mr. Richcrdion, for thed6fetidnts Douglas and Dunlop.
The bill wss pro confessa againet defendantKintrea.

i OWAT, .C.[atter stating the facto as aboveset forth. ]-With reterence tu the points urgedby the leuurned caunsel for the defendants, 1 xnsysay that I ara siatisfied that 'when the defendantsbecame sureties the council believed Kintrea tobe honest, and ta have been taithful ta what wasmutuaîîy considered hie duty as treasurer.- thatit wais trai na apprehenslon as tn what migbt bediscave red.that they had at axiY turne refrainetram inquiry as ta the specific existence, inM<floney or on depasit, ' f the balance of the trea-surer's receipte; that, at or before the execution0f the bond in question, the membere Of thecOunceil, witb possibîy one exception, did nlotsuspect that the treasurer was inealvent, or thatthe debt or tund was la danger;, that the counceilhad na fraudulent mnotive in calling for new sure-tiea, and did nat fraudulently withhold froa thesu1reties any information which the Inembers had.Sa tar, theretore, as the detence or the suretiesla taunde<j an th. traud oftch. council, I thlnkthat the defence is flot Sustained by the evidence.The Rnswer doe nat rest the defence an fraudonly ; hut withaut proat Of frandi it is clear thatthe defe nce cannot be sustairied. There was adictunri of Lard Truro's, in Owen v. llomans(3 INeN. &t G 378). tollowed in Cash in v. Perth(7 Gr. 34o), the effeet of which vrais, that theru1. which prevails in insurance cases was appli-cable as becweea a creditor and an intendingsurety: that as ail niaterial circumetances knownto the itusured must b. cornimfnicated an hi.Applit!li ta ineure, a creditor was under anObiain ta ho equally full in bis comununica-tios t r inendngsurety ;and that neglect otthsOlgntion, though without traud, vitiatesthe euey s cantract. But this upinion was cor-recteil by The North Btji.j& Insuranco Companyv. Lloyd (j10 Exch. 6231, where ail the previenscases were reviewed. and the doctrine was dis-
bis obylaeid down, that a surety canuot get rid oti bation on the ground of waat of informa-

tion, utnlese3 he can show that the information
was frsu-uu.îliïtly withhld. The sanme view basbeen lTtIjutained lu aIl the late cases.

Lt Slppears by the treasurer'g cagb-book thatbis balance on the 7th May, 1858 (the date otthe band in question), was $1,392 88. Thisbalance was îargeîy incrensed by bis sulbsequentreceipts, so that after miaking ail payments thebalance on the 2Ist December amourited ta$3,391 03j, accordiug to the treasurer's nccoutOf that date as audited and printed. The trea-surer'.9 subsequent piyments seem ta hatve ex-ceeded bis receipts for the township. Tbe moneyreceivred after the 7th May, 1868, was, like ailthe 7nOney received previously, allowed ta homîxed up by the treasurer with hie ather money,and Was used by hlm ; so thftt when, in February,
18e19, the balance was calied for, lie was unableta Ps1y it ; and it le now clear that be had been1flbolvent for some time-probably for severalyesrs.- The bill does îîot complain of the con-duct Of the council after the execution of theqeuld- If the allowing of the treteur-er ta mix
UP tcwn,.hli maney 'witb bis own, and to use thewballe in comînen, as a banker mighit, does flacrelievle the sureties froin their obiigation, likecOluduot before the bond certainly cannot affectthe sureties' iiabilitv. No w, in Black v. Oitornan-Punkc (8 Jur. N. S. 8Ï03), it wss held by the Privycouncil ta hoe clear, Ilthat the mere passive in-ec'*t of the persan ta whoni the guaranceo isgiven, bis neglect tni cal th. principal debtor taa'coUnt in reasonable time, mand ta enforce psy-mieut agninst hlm, does not discharge thue surety ;thlat there must ho some positive nct donc by hlmtO the prejudice af the surety, or such dcgree of'n"egle ais, in the lainguage of Sir W. P. Wood,
V. C-, in Diclcon v. Latwes, ta imply connivance,and iLnîount ta fraud. The surety guarantees thehonesty af the poison emplnyed, and le not enti-tild ta ho relievod of bis obligation because theemoployer tele ta use ail the means in bis powerta guard against the consequences af dishonescy."

Inl -Oiekson v. Lames, Kay, 806, wbich le roter-red ta la this extract, Lard Hatherley, then Vice-Chancell or, referred ID the argument of a suretychat thore was a etep 'wbich the creditor mighthave taken that would have led hlm ta the dis-covoPy of the debtor's traud, and chat 'the fraudreinained undiscovered ely an account of thecreditors ba-ing neglectod ta take that preesu-tio'n; and the learned judge ans wered the atrgu-ment by saying :"lNo autbarity bas yet beenproducee wbich goos anything liko ta the extentthat, in such circumstances, the surety would hodiecharged ;and al] the analogy ta ho derivedfron the cases wbicb have been hitherta decidedby tbe court le the other way. Nothing conexcOed the negleet of parties, wba, for ton ortwrelve years, fail ta cait upon a clerk for aaaccaunt. They have a higb opinion of hie boanes-
ty, a"' they trust hlm ; the surety en know
notbing of it ; aml af a oudden they fiîîd out adefauîtg la bis accounts ; and they have beenalla wed ta sue the surety ; and the eurety neyerha escaped ou account of that species of negli-gence. It la passible te put the doctrine higher
thau thîs.- that there must be, as Lard Broughamnexpresses It, auch an met of connivence as enablesth. party ta' get the tund inta bis bauds, or suchan act of grass negligeuce as ta amount ta a'wilful shucting of the persan'i eyes ta the fraud
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