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Ail ngree that these facto c annot bo a legs1justification, and be useti in bar of the action.The plaintiff is undoubtedly entitled to a Verdict,'with diamages. It is said these facto MaXy beused to mitigate tiue damnages. But what dam_tiges? If the assault was illegal and ufljOstifiedý'why Is not the plaintiff, in such case, efltitled tothe benefit of the general rule, before stated.that a party guilty of an illegal trespas onanother's person or property, muât pay ail thedanigesto such person or property, drcl
and ctullyresulting from the illegal &ct?Adrmit tibat the tiefetidaut. was provoked, insulîtd, irriteited, anti juètly indignant at the' actsor language of' the plaintiff If those provoca-.tions diiJ not re.îci the point of a legal justifica-tion of the assault, then, so far as the qetoarises for.which party the verdict shalh be given,they are imnîiterial, and out of the case, Théassauit was wholly lE gai or wholly illegai. Thereean bc o s uch thing, as apportioning the guil t;rnaking the act hadf legal aud hfif il legal. It Ioflot one of the class of cases where the sufferingparty contributed to the iinjury, andti hereby lostbis right of action. l'le contribution, tO workthat efi'ect, muât ho co-operation in the digothe act itself, whichi l4 complaineti of,.-.. easwault anti batîery; or whatever the allegedspeciflc act îaay be.

-If then tle act is confessedîy an iflegrpal one,anti unjistified in law, Why rnust flot the defen àd.ant atiswer for andi lpay tho actual damages tothe person ? Onu wh:it pr'inciple Of law eau haebe exonerateti?
lu the castý before us the presiding judg, tookthis view. He inlitie a di4tinztiou which has notoften been attenticd to, between a recovery forthe actual peronai tinage anti Ioss of tilue andiortiier direct injuries, anti a recovery for otherd i nneges baseti on injurv to the feelings, indio.nity, lîlsuItS, anti the like, anti also ou the clajin

for Punitive tiamages.li
la there flot sucli a distinction in law alnd coin-mon seil>e? TaLke the simple case of the lneet-ing of two nieni iin s publie street. Otie stitressesthe other witb opprobrious anti insultinig laqguage,cailing jiin a thief or a liar. The Other, at themoment, naturaliy fxciteti to almo 0tunceirî

able anger. strikes a blow which bre:iks the arinof iris ?tingdnrii.. The law says the %vor<s were11o legal jýt;fie;i.ion for the hilw. 1' wiS there..fore al tresýp:s idk il wrong. 'Vhýt tilR mgess3hai ho ma:îde't? Can tinry be more or less,iicr"(nIrditg 10 tue 1Provocation Ott oue itie or therantural ninger on the other? Thlere iS the bro-kten t,*rn nieitîmîr nîi'te nor less, with the painani suffering anti expense of cur, anihleiP
Of i"ne. ail which are open anti ippreoiable, antiare ne direct kinI imnreili>tte co1sequence8 of thelegal wî ong. If theo iaw hoid", lis ut does, sternlyanti unwiaveringly. that the %Words are no excuseor j usific:ntiont, why shoulti it -keep the Wordof promtise to ili he or but break i t to the hope

by ali1owilig a jury ta evarle the law, Whilst infutur k-tepilig it by a verdict for nominal dam

ages, which ig in effeot oneO in favor of the de-fendant ? Why nt may rallier that the provoca.
tion might be shown lu tiefence of' the action,anti that if the plaintiff nuorally deservedti osuifer the injury by reason of hri. (Ygaeuî
shoulti be a legal excuse? It seen. s to be alégal anomaly to say,-hrue, it i8 an undefendeti,naketi trespass anti wrong, but no real daimagesor recompense shaîl lie given. It is giving thebenefit of a justification to what the laiw expresslysays is no justification. The restriction of therul to the provocation given at the lime of theassauît, does not obviate the objection thiit il isagainst a well-settled prindipie which gives realandi substantial redress for every unjustifietitrespass. Where the trespass or injury is uponpersonal or ieal property it 'would be a noveltyto hear a dlaim, for reduction of tih actual iîîjurybased on the ground of provocalti on by wortis.if, instead of the owner's arm, the assailant hadbroken bis htrse's leg, in the case before stateti,must not theo defentiant lie helti to psy the fuîtvalue of theo horse thus rentiered useless ? Or incase of trespass on landi, cati tIne actual diamagebe mitigateti by showing that ii was provoked byunfrientily or unneigbborîy ivortis? Or in caseof a damage at sea, coulti an intentjonal andi un-necessary collision be nlitigtteti, so far as theacuaI iinjury was in question, by proving, thatthe navigator was insulteti anti irritateti by taunt-ing andi exciting language froui the dock of theinjured vessel ?

But there is no doubt that the law bas sano-tioneti, by a long series of tiecisions, the admis.sion of evidenceê tending to show on one sidaaggravation, anti on thse other, initi2atiorr of thetinages claimeti. Verdicts for hcavy diamageshave been sustaineti where the actual injury tothe person was very slight or mereiy con struc-tive, anti other verdicts for merely nominal dam-ages have been confirmeti where theo actuail in-juries were shown ho have been serions. In theofirst csa4s of such cases tho plaintiff bas flot beenrestricted to proof of thse inijury to the person,but bas been al!oweti to show the circunsatancesrettending the set, and to have tiamages for theoinsult, îndignity, înjury to bis feelings, andi forthe wanton malice and nnprovoked malignity ofthe deed And it is now sehîleti, certainly in thisstate, that ho may bo allowed, in atidition, ex-eînplary damages in tise way of punishiment orwaruing to tise transgressor anti others.Now this opens a wicle fieldi for iucertain orspeculative tiarages for matters flot tangible orsusceptible of accurate estimation, but basedupon principles anti considerahioîrs different fromithiose which tietermine the actnal injuries as be-fore tiescribed. These are sncb as lie patent,anti require offly a caiculation of lime losi, painssuifereui, or the value of a permanently ir-juredl nnb, or the lîke. But when the iujuiry to thsefeelings, the insult, the mortification, tise wrruntedpiide, or, to suin up ail in one word, tIne indignity,.are presseti as groundis for pecuniary inderanity,superatitet o thse dlaim for punitive anti exein-plîrry damages. they evidentIY anti neccsssriîyr-equire a consitieration. of ail the fluets in anywaiy clearly and fairly connecteti with the tres-pass, anti bearirîg upon tise motives. provocations,anti contiuct of both parties in the controversy,
which isas culminateti in an assainît by one0 upontlie other. Ilow otherwise con a jury fairly esti-muate wbat sinon!ti bo awardcd by way of punish-
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