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All agree that these faqts cannot be g legal
justification, and be used in b{u' of the agtion.
The plaintiff is undoubted.ly entitled to a verdict,
with damages. It is said these facts may be
used to mitigate the dnmu.ges, But what dam-
ages? If the assault was illegal and unjustified,
why 1s not the plaintiff, in such case, entitleq to
the benefit of the general rule, before Stated—
that a party guilty of an illegal trespasg on
another’s person or property, muost Pay all the
damages to such persoun or property, direetly
and actually resulting from the illega] act?
Admit -that the defendant was Provoked, jp-
sulted, irritated, and justly indignant gt the gets
ov lnuguage of the plaintiff  If those Provoca-
tions did not reach the point of a legal Justifica-
tion of the assault, then, so far as the Question
arises for which party the verdict shall be given,
they are immaterial, and out of the ¢age, The
assault was wholly legal or wholly illegal, There
can be no such thing as npportion_lpg the guilt ;
making the act half legal aud half lllegal, "1, ig
not one of the class of cases where the suffering
party contributed to the injury, '?_md_thereby lost
his right of action. The contribution, to work
that effect, must be co-operation in the doing of
the act itself, which is complained of,—;, e, the
assault and battery; or whatever the alleged
specific act may be.

If then the act is confessedly an illega] one,
and unjustified in law, why must not the defepd-
ant answer for and pay the actual d“mnges to
the persou? On what principle of law cap pe
be exonerated?

In the case before us the presiding judgs 40k
this view. He made a distinztion which has not
often been attended to, between a recovery for
the uctual per-unal dawage and loss of timng gpd
other direct injuries, and a recovery for gther
dimages based on injury to the feelings indie-
nity, insults, and the like, and also on the claim
for punitive damages.

Is there not such a distinction in 1aw and ¢om.
mon seus¢?  Take the simple case
ing of two menina publio street.
the other with opprobrious ang iusultiug]angunge
culling him a thief or a liar, The other, nt (o
moment, naturally excited to almost Uncontrg]l-
able anger, strikes a blow which breaks the arm
of his antagonist.  The law 84ys the wor(y Were
no legal justification for the blow. |t WS thepe-
fore u trespass and a wrong. What damagos
shall be awarded?  Cau they be wWore oy jesa
according to the provocation on one side gp \~h~e,
natural unger on the other? There iy the bro-
kew arm, neither move nor less, with the pyin
aud suffering and expense of cure, and the'|gug
of time. all which are open and Appreciable, g5,
are tire divect and immedinte consequences of (}0
legal wicng.  If the law holds, as it does, sternly
and unwaveringly. that the words are no exeyge
or justification, why should it “keep the word
of promise to the ear but break it ¢o the hope,”
by allowing a jury to evade the law,
forwm keeping 1t by a verdiet for

of the meet-
Oue addregges

Whilst in | A
Bowinal dam. | mate what shou!d be awarded by way of punish-

ages, which is in effect one in favor of the de-
fendant? Why not 8y rather that the provoca-
tion might be shown ju defence of the action,
and that if the plaintiff morally deserved to
suffer the injury by reason of hiy language, that
should be a legal excuse? It seems to be a
legalanomaly to say,—true, it i3 an undefended,
naked trespass and wrong, but no real damages
or recompense shall be given. ¢ ig giving the
benefit of a justification to what the law expressly
says is no justification. The restriction of the
rule to the provocation given at the time of the
assault, does not obviate the objection that it is
against a well-settied Principle which gives real
and substantial redress for every unjustified
trespass.  Where the trespass or injury is upon
personal or real property it would be a novelty
to hear a claim for reduction of the actual injury
based on the ground of provocation by words.
If, instead of the owner’s arm, the assailant had
broken his h¥rse’s leg, in the case before stated,
must not the defendant be held to pay the full
value of the horse thus rendered useless ? Orin
case of trespass on land, can the actual damage
be mitigated by showing that it was provoked by
uofriendly or unneighborly words? Or in case
of & damage at sea, could au intentional and un-
necessary collision be mitigated, so far as the
actual injury was in question, by proving that
the navigator was insulted and itritated by taunt-
ing and exciting language from the deck of the
injured vessel ?

But there is no doubt that the law has sanec-
tioned, by a long series of decisions, the admis-
sion of evidence tending to show on one side .
aggravation, and on the other, mitigation of the
damages claimed. Verdicts for heavy damages
have been sustained where the actual injury to
the person was very slight or merely construg-
tive, and other verdicts for merely nominal dam-
ages have been confirmed where the actual jn-
Juries were shown to have been serious. In the
first class of such cases the plaintiff has not been
restricted to proof of the injury to the person,
but has been allowed to show the circumstances
attending the act, and to have damages for the
insult, indigoity, iojury to his feelings, and for
the wanton malice and unprovoked malignity of
the deed. And it is now settled, certainly in this
state, that he may be allowed, in addition, ex-
emplary damages in the: way of punishment op
waruing to the transgressor and others.

Now this opens a wide field for uncertain or
speculative damages for matters not tangible or
susceptible of accurate estimation, but baged
upon principles and considerations different from
those which determine the actual injuries as be-
fore described. These are such as lie patent,
and require only a ealeulation of time lost, pain
suffered, or the value of permanently irjured
limb, or the like. But when the injnry to the
feelings, the insult, the mortification, the wounded
pride, or, to sum up all in one word, the indignity,
are pressed as grounds for pecuniary indemnit_v,
superadded to the claim for punitive and exem-
plary damages, tbex evidentiy and necessarily
require a consideration of all the factg in any
way clearly and fairly connecteq with the tres-
pass, and bearing upon the motives, provoeations,
acd conduct of both parties in the controversy,
which has culminated in an assanlt by one upon
the other. How otherwise can a jury fairly esti-




