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friend exactly, but as I understand him, he claims the right of two replies: that is the vight to reply to our oral
argament, and then the right to reply to the printed argument, to which we have no objection.

Mi. TitomsoN :—I said we would reply to your two areuments, oral and written.

Mr. Trescor :—I vou mean that we are to k2 an oral areument, and that if yon d» not want to make an
oral argament vou shall not b obligad to db so, 1 have na ohjection.

Me. TrmoxsoN:— Lsuppose that we will exercise our pleasnre regarding that matter.

Mg. TrescoT:—It we make an aral argnment. they have the right to reply.  If. then, we aive a printed arga-
ment they have the same right to file & printel arenment in raply —their relation to ns in the ease is preserved
_thronghont, My :riend ref-rs to the character of the case, and taking into consideration not only tha character of
case, but of the parties, of the court before which we are. [ m1y eren ventur» to sav of the counsel enaaged, I dn
unot think%we ought to proceed in the syirit of a Nisi Prius trinl.  Your jndgment certainly cannot he prejudiced;by
a full and frank diseussion.  Our purpose is to save time and labour, We propose orally to discuss this subject be-
fore you with a frankness and freedom that we cannot do in writing, and then to put in a printed summary, giving
counsel on the other side the right to put in the final one.  Surely mv friend does not want us to adopt his sngars-
tion because he wants to say something at the last moment to which we will not have opportunity to reply. There
cannot be anything of u mystery in an argument lite this.  We all now understand what are the issues which are
before us.  We ouly want to discuss them with perfect franknes: and fullness, so that everything that is to be suid
on the cise may be said. I want ¢his case to be so argued, hoth in spirit and fact. that whatever the award may be,
and whoever is called upon to submit to an wiverse decision, they will be satisfi-d, having obtained the fullest pos-
sible hearmy on the subject. ¥ want to secure no alvantage over my fiiernds on the ather side, and T do not be-
lieve that they desite to have any advantare over u<; if they will allow me o horrow an illustration from the
tanguage of their witne-s, we do not wish to **lee-bow” them. But I think that my learned friend is sacrificing
bimself to asort of techuical supevstition for tho word “reply.” In thiscase there is nothing mysterions, and no ne-
cossity exists in regard to having the last word,  We are willing to lay cur whole argument before the Commission,
and ther to let them reply to it, if they =0 wish, but if they do not choose to do it we do not intend to compel them to
veply : and it is perfectly in their power to effect themselves what they propose, hv declining to reply to our oral
argument and eonfining themselves to their final argument. T say frankly I would regret such a decision very
much.  We wish to know their case as they regard it, and without depriving them at all of their right to reply to
have a frank, fall, straightforward and manly diseussion of the whole question. I have always thought that the
fairest manner for submitting a case is followed hefore our Supreme Couart.  Both parties put in their printed ar-

guments, bringing them within the common knowledge of each party before the Court, and then they are allowed
to comment on these arguinents s they please.

Mr. Tuosson: —

L agree with Mr. Trescot that this enuse has not to be tried us one at Nisi Prius; we do not want Nisi Prius
rules here, but we want the broad principle understood that Great Britain in this case is the plaintiff, and as such
she is first to he heard, and last to be heard. A great advantage is obtained by the United Siates by hearing our
case first, nod for this very simple reason, during the whole time our evidence is being given before this Court they
< he preparing their witnesses to meet it.

There is always this advantage given to the defendant in every case. He has the privilege of hearing the
plaintift’s testimony, and during the time the testimony is bring given, he has the opportunity of preparing his
auswer.  On the other band when the plaintiff comes to close the case, if there be an advantage in having the last
word, the plaintiff has it. So the advantages are about balanced. A*frank” discussion under the propositiou#Bmitted
by the counsel for United States simply means that the United States would get entively the advantage iGN causo.
There i< not the slightest desire on the part of the British Governmeut or on the part-of the Canadian Gmernment

- vepresented here by the Minister of Marine, that one single fact should be kept back or forced out ax against the
United States, cu the contrary that they shall have the fullest opportonity of being heard, but we subimit that
uot only the ruirs solemniy adopted hy this Tribunal, but the rales which govern the trial of ordinary causes should
uot be depurted from.  We have given way a greas deal, when we are willing to allow our learned friend< who rep-
vesent the United States. to take the course they propose #n this extent : that thev shall make their oral specches if
they choose to do so, and if th y choose, in addition, to put in a written argument, well and good, but they must
do it ar ouce, and that, if we please we shall answer their written argument aund speeches orally and by written
argument, or hy one of those modes only. We ought not to be asked to yield more.

Mr. DaNa: — : : :

Your Excellency aud your Honors: From ull the experience I have had in the trial of causes, where there has
been examination of witnesses, it appears to me to be tho best course, to argne the facts of the case after the
facts have been put in. Such is the practice in the United Srates, and I presume in Canada. This seems a
simple proposition : that the time to argue upou the facts to affect the minds ot those who bave to judge and deter-
tmine, should be when it is fully ascertained what all the evidence is,and it isalways dangerous, often inconvenient
and always illogical, to argue upon supposed, assumed. supposititious, hypothetical testimony which may never come
‘before the Court. . - : . T

I suppose your Excellency and: your Honors understand my objection. It is toa rule which permits that when
the plaintiff has put in all his evidence, and the witnesses have been cross-examined, the defendant’s counsel inay rise
and state what he is instructed will be the testimony, what he supposes or assumes will be the testimony on his side,
and then to make an argument upon that testimony assumed and hypothetical ag it is,and to contrast it with the tes-
timony of the plaintiff, and deliver his mind fully and finally on the subject. This is dangerous and utterly unsatisfac-
tory. -Consequently in the United States, and I presume in the Dominion, the argument is made after it is known
what the testimony is, because the plaintift's counsel in an ordinary cause, o the counsel representing the Govern-
-ment here, may rise with full belief that it will be in his power to place the case'in a certain position by his testi-
‘mony, but it may turn out that he will be disappointed in his testimony; that the witnesses .have not said.all he
expected, and that the cross-exaimination reduced or altered the testimony. Bus there is another reason. When
the defendant has put in his .entire case there ix the right of rebuttal possessed by-the plaintiff, and the rebut-
ting testimony may produce effects which the defendunt’s counsel had no reason to anticipate, and which; without
directly: contradicting his testimony, may place it in o new light. -So I think every person will see, and I am quite
-sure this tribunal will see, it would bé wasting timne for us to attempt to-impress by argument, comparison and :
illustration, the effeet of testimony which has not been put in. “Now, when we spesk of opening the case.for the
- plaintiff or defendant we do not.mean arguing the case. - ‘On the contrary, an argument is'not allowed by our prae-
tice in-opéning a case. -:All you -can ever do'in opening s case is to state very generally what kind of testimony you
-expect to produce, what you think will be the effect of it, and the positions of law to which that’evidence is to' be
applied—mere siguals of what is expected to be done. If in opening a case, counsel attempts to say snything about.
the evidence put in on the other side, and argue on the ‘character or effect - of his own - testimony, he is stopped. .
" because he is arguing.



