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1(:lmI In liim, liiivo hcoii ropiiid witli iiiterorft : either directly or l)y marshalling the

other Hocurities iield by the Defendants and of which the Plaintiff claims the benefit.

At the first hearing, atid as a preliminary to the taking of the accounts, I held that the

Plaintiifs guarantee extended at least to two sums of ^20,000 and $2?,000 respectively,

and wns not as the Piaintiifthen contended limited to $25,000 in all. This decision has

been ac'<iuiesced in, the time for appealing having long since elapsed. It is now there,

fore binding probul)ly on all parties. But the taking of the accounts has incidentally

ilisclosed (to me at least for the first time) a circumstance of very great importance not

noticed in tlie pleadings, not alluded to in argntnents, and which might materially have

infiiienced my opinion as to the Plaintiff's liability. But as I do not think it necessary

tor tlie determination of the (piestion now before me I do not call for any additional

argument in respect of it.

1 was inlonnt'd by the Counsel on both sides that the question of Mr. Pemberton's

liability wtis for the present reserved, without prejudice, until the preliminary question

now before me was answered. I therefore confine myself to the consideration of the

I'liiintiii's contention as above set forth.
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The i'laintift's liability arises on a mortgage deed dated the 2nd March, 1882.

The recitals state in ettet't that Adair & Co. (with which firm the Plaintiff is quite un-

connected in business) were salmon cainiers on the lower Fraser, that Adair & Co were

alreaily indebted to the Defendants their factors in Victoria in the sura of $20,000 for

advances in respect of the puck oflHSl, for which they had given some security, and

liad ai)iilied to the Defendants for additional advances, not to exceed $'J5,000, to enable

them to secure the pack of 18S2 (then just about to commence); and that the Defendants

had agreed to advance the $25,000 to Adair & Co. if the Plaintiff would give them this

mortgage security in addition to the securities already held. The Plaintiff thereupon

convoys lots 65, 50, 57 and part of 54 in Group II, New Westminster District to the De-

fendants, with a proviso for reconveyance in case the mortgagor shall on or before the 1st

•January, 1883 pay to the mortgagees Ist, the sum of $20,000 with interest, and 2nd,

"such further and other monies, if any, as shall then be owing to the Defendants by

Adair & Co. on the security of these presents." There is also a covenant by the Plaintiff

to "repay'' to the Defendants on the Ist January, 1883 the said sura of $20,000 with in-

terest; and also "on demand repay to the said mortgagees such sum or sums of money as

shall or may hereafier be advanced by them to the said Adair & Co."

There are in these clauses several manifest inaccuracies. The recitals make it quite

clear that the deed is intended [turelyasa guarantee by William Adair, for the liabilities

of John Adair k Company, but the latter are not made parties to the deed as they very

proliably might have been. The surety of course can only be called upon in case the

principal debtors make default: but the condition and covenant by the Plaintiff are

absolute. This j)crluips is not important, both in the condition for reconveyance of the

mortgaged premises, and also in the covenant by the mortgagor, the future advances

which the surety the mortgagor is to discharge are quite unlimited in amounts, which

not only <loes not carry out the agreement in recital, but quite contradicts the recital.

This is I suppose a mere error of the draltsman: not so singular an error perhaps, as that
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